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Current Topics. 


Judges as Privy Councillors. 

THE announcement that His Majesty has been pleased to 
direct that Lord Justice MacKinnon should be sworn of the 
Privy Council is in accordance with well-established precedent 
whereby appointment to the Court of Appeal is accompanied 
with this distinction. Tradition has it that, when Lords 
Justices in the modern sense were first appointed, they were 
given the choice of increased salary or being made Privy 
Councillors, and so entitled to the prefix “ Right Honourable,” 
and that they chose the latter, their salaries remaining the 
same as those received by them as puisnes. As Lord Justice 
SmirH, about whose language as Lorp Bowen wittily said 
there was always a distressing nudity, remarked to a friend 
who offered his congratulations on his promotion to the 
Court of Appeal, “ No more wages, you know.” While this 
is so, the increase in dignity is no small compensation. 
Curiously enough, when Mr. Justice Evz was made a Privy 
Councillor on his recent retirement, The Times, in commenting 


on the fact, spoke of it as unique in the case of a puisne judge. | 


This was by no means the case. The late Mr. Justice 
Kexkewicu was sworn of the Privy Council while still a judge 
of the Chancery Division; so too was Mr. Justice Avory 
while still in the King’s Bench Division ; and there are other 
instances. In addition, it has been quite common for puisnes 
on their retirement to receive the honour, as, for example, in 
the case of the late Sir ArTHUR CHANNELL, and the still 
active Sir Smpney Row.att, from each of whom much 


gratuitous service was given on the Judicial Committee in | 


the hearing of appeals from the Dominions—another instance 
of the readiness of public men to place their special knowledge 
at the disposal of the nation. 


The Privy Councillor’s Oath. 


Tue form of oath administered to a Privy Councillor, which 
obviously was drawn up in earlier days, has a certain 
quaintness. It requires the new Councillor, if he knows or 
understands of anything to be attempted, done or spoken 
against His Majesty’s Person, Honour, Crown, or Dignity 
Royal—all these being in capital letters—to “lett and 
withstand the same” to the uttermost of his power “ and 
either cause it to be revealed to His Majesty himself or to such 
of His Privy Council as shall advertise His Majesty of the 
same”; he is required to “keep secret all matters . 
treated of secretly in Council ” ; further, he is required to his 


uttermost to bear faith and allegiance to His Majesty and to 
assist and defend “all jurisdictions, pre-eminences and 
authorities granted unto His Majesty and annexed to the 
Crown by Acts of Parliament or otherwise, against all Foreign 
Princes, Persons, Prelates, States or Potentates”’; and, 
generally, in all things to do “ as a faithful and true servant 
ought to do to His Majesty.” The taking of this compre- 
hensive oath, and, of course, its observance, are the only 
requirements for initiation into and continuance in the 
office ; and no formalities are required on the rare occasions 
when a Privy Councillor is dismissed. In the old days, the 


| King, as Gzorece III not infrequently did, simply sent for 


the Council book and struck the offending member’s name off 
the list. Thus, Fox’s name was on Pirt’s advice struck off 
in 1792, to be restored, however, in 1806 on the recommenda- 
tion of GRENVILLE. The only recent instance was in 1921, 
when the removal of Sir Epgar SPEYER’s name was approved 
by Order in Council. 


Summary Procedure (Domestic Provisions) Bill. 

One of the amendments incorporated into the measure 
introduced as the Summary Procedure (Matrimonial and 
Other Matters) Bill by a Standing Committee of the House of 
Commons is a change of title to Summary Procedure (Domestic 


Proceedings) Bill. Its object, it will be remembered, is to give 
effect to certain recommendations made in the recent report 
of the Departmental Committee on the Social Services in 
Courts of Summary Jurisdiction concerning the hearing by 
justices of cases relating to matrimony, affiliation, and 
guardianship of infants. The Standing Committee, which 
concluded its consideration of this Bill recently, has 
approved clauses limiting the number of magistrates on the 
Bench in domestic proceedings to three (including, so far as 
practicable, one man and one woman), restricting attendance 
in court and providing for evidence of an indecent character 
being taken in camerd, and prohibiting the publication by 
newspapers or periodicals of any particulars other than the 
names, addresses and occupations of parties and witnesses, 
the grounds of the application, a concise statement of charges, 
defences and counter-charges in support of which evidence is 
given, submissions on points of law, and the decision, and 
any observations made thereon by the court. These restric- 
tions relate to any domestic proceeding under the Guardianship 
of Infants Acts, 1886 and 1925, or the Summary Jurisdiction 
(Separation and Maintenance) Acts, 1895 to 1925. Changes 
introduced into the Bill in committee include an amendment 
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moved by the promoter, Mr. M. Peruerick, to the effect that 
where it appears to the court that any party not legally 
represented is unable effectively to examine or cross-examine 
a witness, the court shall put, or cause to be put to the witness, 
such questions in the interests of that party as may appear 
to the court to be proper, and a new clause providing that if a 
court orders a probation officer to attempt to effect conciliation 
between the parties that probation officer shall, if possible, 
be of the same religious persuasion as the parties. On the 
first point, Mr. W. P. Srens, K.C., drew attention to the fact 
that a great deal of public criticism had been directed against 
members of the Bench who appeared to take a partisan side by 
cross-examining witnesses in the box, and adverted to the 
inherent difficulty of a judge who was supposed to be impartial 
asking questions. Here, he said, for the first time, so far as 
he knew, they had put into English law an obligation, or, at any 
rate, authority, to do that for which there had often been 
adverse criticism in the past. The speaker’s view was, however, 
that in these cases it was desirable. A further clause relating 
to probation officers provides that these may be required to 
report either orally or in writing upon the means of parties te 
proceedings. 


Ministerial Salaries. 

A NuMBER of interesting and important points were raised 
during the consideration of the Ministers of the Crown Bill 
in committee towards the end of last month. The space 
at our disposal precludes our mention of more than two of 
them, and these must be dismissed with some brevity. The 
first point to which it is desired to draw attention was raised 
by an amendment to limit to three the number of those whose 
salaries could be increased to £5,000 a year by the operation 
of cl. 3, which provides additional salaries for cabinet ministers 
holding offices at less than that figure. One member suggested 
that it was absolutely absurd to think that any number of 
people could be added to the cabinet and their salaries raised 
to £5,000 a year, while another urged that the amendment 
would in no way restrict the right of the Prime Minister to 
make the size of the cabinet what he desired, but that it would 
offend the principle of equality of remuneration among 
members of the cabinet of which the committee had already 
approved. The Home Secretary thought it would be a very 
undesirable thing to pronounce one way or the other on the 
matter. without a little more consideration. He reviewed 
past variations in the size of the cabinet and suggested there 
was a very proper dislike in the increase of size of cabinets 
if it could be possibly avoided. He could not conceive of a 
Prime Minister of any party who would say that the Bill gave 
him looseness and latitude to deal with the matter, but 
felt that it would be rather a serious thing, on an amendment 
discussed in this way, if the committee were to adopt what 
would be a tremendous constitutional change, and to lay 
down rules designed to limit the size of the cabinet. Nothing 
of that sort had happened hitherto in our history. He 
suggested that by goodwill some suitable way of meeting the 
situation could be found and undertook to consult his 
colleagues whose views he would communicate before the 
Report stage was reached. 


Salaries of Lord Chancellor and Law Officers. 


THE only other matter to which it is desired shortly to 
allude in this connection is the Attorney-General’s reply 
to an amendment providing for the reduction of the Lord 
Chancellor’s and the Law Officers’ salaries. He indicated 
that the Lord Chancellor’s salary was based on two elements, 
one in his capacity as Lord Chancellor, and the other as Speaker 
of the House of Lords, and pointed to the anomalous state of 
affairs which would result from a reduction of the salary of the 
head of the judiciary to a figure below that of the Master of the 
Rolls and the Lord Chief Justice. As Speaker of the House 
of Lords the Lord Chancellor was head of an administrative 








department with a great deal of work and considerable 
responsibility, while he was also a member of the cabinet. 
With regard to the Law Officers, it was admitted that successful! 
laywers commanded a high standard of remuneration, but 
before they made large fees they had to go through a hard 
competitive mill. Primé facie, it was urged, there was no 
reason why the Crown should not pay for professional services 
on the same basis that other people had to pay. The speaker 
recalled that originally the Law Officers were paid ordinary 
fees for non-contentious opinions as well for contentious 
work in the courts, and that later the fees for the former 
ceased and were compounded in the salary for advising on 
ordinary administrative work. Moreover, the effect of the 
present system in fact was that the fees for the Law Officers 
for litigation were substantially lower than those of barristers 
conducting the case against them. That, it was observed, 
was obviously right. The Law Officers had the best client in 
the country, but nevertheless by the present system the 
State got its legal services at a much lower fee than would be 
the case if it went into open market. 


The Road Traffic Bill. 

Tue Road Traffic Bill was read a third time in the House of 
Commons recently. In view of the scope and contents 
of the Bill a somewhat lengthy debate took place and a number 
of points which need not be indicated here were raised. It may, 
however, be noted that Captain A. Hupson, Parliamentary 
Secretary, Ministry of Transport, described the measure 
as a useful little Bill. In London, he said, nct more than four 
people could legally travel in one taxicab, although they had 
often seen more than four. They did not, it was intimated, 
want to open cl. 1 to large vehicles carrying six or eight 
people, as that would be unfair to those who applied for 
public service vehicle licences. It was observed that the 
clause giving power to extend the currency period for carriers’ 
licences did not alter the position of independence of the Road 
Traffic Commissioners, and—in answer to a question whether 
the Bill would affect the insurance liability in respect of 
taxicabs involved in an accident—that the Bill would not 
affect the question of insurance. One member described the 
measure as an impossible Bill, and suggested that it was the 
duty of the law officers to interpret its language so that a plain 
man could understand it. 


Rural Cottages: Improvement Grants. 

Tue Ministry of Health has now issued the poster, folder 
and booklet to which reference was recently made in these 
columns. Their object, is to bring home to those concerned 
the facilities available under the Housing (Rural Workers) 
Acts, 1926 and 1931, for modernising rural workers’ cottages. 
Nothing further need be said concerning the poster and folder, 
but a word of commendation of the informative and well- 
prepared booklet will not be out of place. Common defects 
of old cottages and their cure are treated with the aid of 
illustrations in a concise non-technical manner, and the 
extent of and conditions governing the assistance available 
under the Housing (Rural Workers) Acts are clearly indicated. 
Among matters which may be included in an application for 
a grant under the Acts are, according to the circumstances, 
the cost of taking gas or electricity (when these are available) 
to the cottage, the installation of a bath, a new staircase, a 
kitchen stove, redecoration, the provision of proper out- 
buildings, and the costs of architects’ fees. It is stated, 
moreover, that the Council for the Preservation of Rural 
England has organised local panels of architects, who will 
give general advice to owners free of charge. Subject to a 
maximum of £100 a house, grants may be obtained under 
the Acts up to two-thirds of the cost of the works. To qualify 
for grant the house must be in all respects fit for human 
habitation on completion of the works, the cost must be not 
less than £50 a house, and the value of the cottage on com- 
pletion of the work must not exceed £400. Moreover, for the 
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next twenty years the cottage must be occupied by an agri- | 


cultural worker or person of the same economic condition and 
the rent must not exceed the normal agricultural rent of the 
district, increased by 4 per cent. of the owner’s share of the 
cost, but an owner can free himself from this condition at any 
time by repaying the grant. On these and kindred matters 
the booklet provides much useful information. It is of interest 
to note, in conclusion, that recognition is accorded to the fact 
that standards of height and size so easily fixed for new 
buildings may not be possible for old buildings without 
destroying their character. These standards, it is stated, 
should not be applied unreasonably. 


The Royal Academy and the Law. 


Ir must be a rare event to find in the annual Royal Academy 
Exhibition a picture of conspicuous merit which is also of 
particular interest to members of the legal profession. But 
that is certainly so this year. In Room No. | Mr. FrepErick 
ELWELL, A.R.A., who is noted as a painter of interiors, 
somewhat in the old Dutch style, exhibits “The County 
Court, Beverley,” a painting which will appeal to the artist 
as much as to the lawyer. The interior of most county courts 
is drab and unattractive and hardly suggests a subject for the 
artist’s brush. But Beverley has a county court which is an 
exception to the general rule. The learned judge on the 
bench—His Honour Judge Sir Reamnatp Banks, K.C.—is 
hearing a case argued by counsel who are placed on each side 
of a long table at right angles to the bench. Counsel on the 
left is speaking and referring to a document, and the case 
evidently raises a point of law, for his opponent on the right 
has three or four volumes of authorities to refer to. There is 
a fine screen on the wall behind the bench, and above a 
representation of the Royal Arms. The picture has been 
referred to, by one critic, as a brilliant “‘ conversation-piece.”’ 
We congratulate Beverley on its county court, and in having 
so accomplished an artist resident in the town to paint it. 
We note Mr. Etwett lives at The Bar House, Beverley. 


Recent Decisions. 


In E. Timm and Son, Lid. v. Northumbrian Shipping Co. 
Ltd. (The Times, 30th April), MacKinnon, L.J., sitting as 
an additional judge of the King’s Bench Division, held that 
the plaintiffs were entitled to the damages claimed for the loss 
of wheat shipped on a steamer belonging to the defendants. 
The latter were not protected by s. 7 of the Canadian Water 
Carriage of Goods Act, 1910, relating to perils of the sea— 
the Act was incorporated into the bill of lading—because, it 
was held, the loss had been brought about by negligent 
navigation; and they were not relieved from liability for 
negligent navigation under s. 6 of the Act, because they had 
not exercised the due diligence to make the ship seaworthy 
and properly supplied required by that section as a condition 
of the relief given thereby. 


In Attorney-General v. Liverpool Corporation and Others 
(The Times, 30th April), Stwonps, J., held that under s. 47 
of the Electricity (Supply) Act, 1926, the Liverpool Corporation 
might supply the London, Midland and Scottish Railway 
Company with electricity for use on the former Wirral Railway 
—an undertaking absorbed by the London, Midland and 
Scottish Railway under the Railways Act, 1921, and the 
North Western, Midland and West Scottish Amalgamation 
Scheme, 1923. The first-named company were the owners 
of a railway situate partly within and partly without the area 
of supply of the Liverpool Corporation, while the territory of 
the former Wirral Railway was wholly beyond it. The 
learned judge intimated that he saw no valid reason why, 
for the purposes of s. 47, he should disintegrate the under- 
taking as it existed to-day into its constituent parts. A 
motion by the Attorney-General, at the relation of the 
Birkenhead Corporation, that the Liverpool Corporation should 
be restrained from supplying electricity for the purpose 








aforesaid, which the parties agreed should be treated as the 
trial of the action, was accordingly refused. 

In Greenwood, F. M. v. Greenwood, H. J. V. (The Times, 
30th April), Laneron, J., dismissed a wife’s petition for 
divorce, where the respondent set up a plea of unreasonable 
delay under s. 178 (3) of the Supreme Court of Judicature 
(Consolidation) Act, 1925, and it was admitted that the 
respondent had to the knowledge of the petitioner been living 
with the woman named in the present petition and a previous 
petition (withdrawn in 1921) for nearly thirty years. The 
learned judge said that the petitioner preferred a series of 
monetary bargains to taking steps for divorce, and that it 
would not be a proper exercise of his judicial discretion to 
grant a decree in view of the circumstances of the delay. 

In Rex v. Worthing Corporation and the Horsham and 
Worthing Assessment Committee ; ex parte Burgess (The Times, 
Ist May), the court (Lorp Hewarrt, C.J., Humpareys and 
Stneteton, JJ.) held, in effect, that a comprehensive scheme 
of revaluation of properties in a borough was within the scope 
of s. 37 of the Rating and Valuation Act, 1925, and discharged 
a rule nisi for certiorari calling on the defendant assessment 
committee to show cause why a decision made by them on 
the proposal of the defendant corporation to increase the 
assessment of a certain hereditament should not be quashed. 
The hereditament was one of 14,813 properties, mainly houses 
and flats, in respect of which proposals to amend had been 
transmitted to the assessment committee, 1,318 proposals 
relating to shops having previously been dealt with. Camberwell 
Assessment Commiitee v. Ellis [1900] A.C. 510, was distinguished 
on the ground that what was being done was not the making 
of a new list on the ground of some change in social conditions 
effecting a general rise in values, but the correction of 
inaccuracies in the list at the time when the valuation was 
made. Two other rules, for certiorari and prohibition respec- 
tively, covering other proposals of the rating authority 
according as they had or had not yet been determined by the 
assessment committee were also discharged. 

In Geoffrey Rowson, Lid. v. Alexander (The Times, 1st May), 
the plaintiffs were awarded damages representing the sum 
which they would have earned as commission had the 
defendant actress not wrongfully repudiated a contract with 
a film company to which they had introduced her. 

In Kirk v. Eustace (p. 376 of this issue) the House of 
Lords reversed a decision of the Court of Appeal (SLEssER 
and Scort, L.JJ.; Eve, J., dissenting), and restored that of 
the deputy county court judge at Kingston-upoif-Hull, to the 
effect that a covenant to pay £2 a week to a wife under a 
separation deed bound the estate of the husband and did not 
cease with his death. The deed contained a covenant that the 
wife might live apart from the husband and the weekly sum 
was expressed to be payable “ during the life of the said ” 
wife and so long as she should continue to live a chaste life. 

In Rogers v. Booth (The Times, 4th May) the Court of Appeal 
(Greene, M.R., and Romer and Scorr, L.JJ.) upheld a 
decision of the Mayor’s and City of London Court to the effect 
that a “ lieutenant’ in the Salvation Army was not within 
the definition of a workman in s. 3 (1) of the Workmen’s 
Compensation Act, 1925. The sum paid to her was not wages 
but an allowance for maintenance. 

In Wheatley v. Lambton, Helton and Joicey Collieries Lid. 
(The Times, 5th May) the Court of Appeal upheld a decision 
of the Durham County Court to the effect that a workman, 
who was receiving compensation under the Workmen’s 
Compensation Act, 1925, for total incapacity, following a 
spinal injury, at the full rate, was not entitled to further 
compensation on the ground that he was suffering from 
nystagmus ; and it was held that the appellant was amply 
safeguarded by a declaration of liability under the latter head 
made by the county court judge, which would enable the 
workman to claim compensation thereunder if he shoujg 
recover from the spinal injury. 
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Servant’s Obligations after Leaving 
Employment. 


In the course of his employment, a servant probably gets a 
good deal of knowledge of his employer’s methods of business. 
To what extent may he make use of this when he leaves ? 
Much which he may have learnt will be added to his stock of 
experience to be drawn upon in his future work, but, apart 
even from express contract, there is certain information that 
an employee may have acquired which he must not either 
use for his own advantage or disclose to others. Generally 
a former servant can use any information which he has 
obtained unless it is confidential (National Telephone Co. Ltd. 
v. Annand (1896), 40 Sox. J. 741), but it is part of the implied 
contract between the master and the servant that confidential 
information is not to be used to the master’s disadvantage 
(Helmore v. Smith (2) (1886), 35 Ch. D. 449). Cases have often 
arisen where the liabilities of an ex-employee have had to be 
considered, and it may be useful to examine some of them. 

The rights of a servant were stated by Lord Kenyon in 
Nichol v. Martyn (1799), 2 Esp. 732, where the plaintiffs sued 
the defendant, who had been a traveller of theirs, but was 
about to leave their service, for seducing their customers by 
canvassing them for orders for a business which he intended 
to set up on his own account. The action failed. Lord 
Kenyon said: ‘‘ The conduct of the defendant in this case 
may perhaps be accounted not handsome ; but I cannot say 
that it is contrary to law. The relation in which he stood to the 
plaintiffs, as their servant, imposed on him a duty which is 
called of imperfect obligation, but not such as can enable the 
plaintiffs to maintain an action. A servant, while engaged in 
the service of his master, has no right to do any act which may 
injure his trade, or undermine his business; but everyone 
has a right, if he can, to better his situation in the world ; and 
if he does it by means not contrary to law, though the master 
may be eventually injured, it is damnum absque injuria. There 
is nothing morally bad, or very improper, in a servant, who 
has it in contemplation at a future period to set up for himself, 
to endeavour to conciliate the regard of his master’s customers, 
and to recommend himself to them, so as to procure some 
business from them as well as others. In the present case the 
defendant did not solicit the present orders of the customers ; 
on the contrary, he took for the plaintiffs all those he could 
obtain ; his request of business for himself was prospective, 
and for a time when the relation of master and servant 
between him and the plaintiffs would be at an end.” It is 
worth noting, however, that in Robb v. Green, infra, Hawkins, 
J., in the court below doubted whether this statement of the 
law would hold good ({1895] 2 Q.B., at p. 14), but the point 
was not referred to in the judgments in the Court of Appeal. 

A case on the other side of the border-line was Hart v. 
Colley (1890), 59 L.J. Ch. D. 355, in which North, J., laid it 
down that a person starting on his own account after having 
worked for another is bound to be particularly careful not to 
represent what he does as being done by the person whose 
servant he has been. The plaintiff, a dealer in toilet 
appliances, employed the defendant for a few years as 
manager. After leaving, the defendant commenced a similar 
business on his own account. He had his labels printed by 
the man who had done the plaintiff’s—a thing which, as the 
learned judge said, it was perfectly open to him to do, but it 
was all the more incumbent on him to warn the printer not 
to supply the same thing that had been supplied to his former 
employer. The defendant also solicited business from one 
who had previously been an exclusive customer of the plaintiff, 
and he sent out a price list deliberately copied from the 
plaintiff's with what North, J., described as the one 
remarkable exception that the prices in every case were put 
a little lower than the plaintiff's. His wrappers were very 
similar to the plaintiff's, and it was found that they were 
intended to have the effect of passing off the defendant’s 





goods as the plaintiff's. In all the circumstances the plaintiff 
obtained an injunction. 

Merryweather v. Moore [1892] 2 Ch. 518, was a case where 
the defendant had been an apprentice and later a clerk with 
the plaintiffs, a firm of engine makers, and without their 
knowledge he had compiled a table of dimensions of engines 
made by them. A few days later he left the plaintiffs’ service 
and went to another firm, who it was alleged had afterwards 
exposed for sale an engine of dimensions corresponding to the 
plaintiffs’. The defendant in subsequent proceedings was 
held ‘to have committed a breach of confidence in compiling 
the table and retaining it for his own purposes, and the 
plaintiffs obtained an interim injunction restraining him from 
communicating the contents. 

Another type of case was Lamb v. Evans [1893] 1 Ch. 218, 
where the defendants had been employed to canvass for 
advertisements to be inserted in a publication of the plaintiff's 
and had agreed to furnish free of charge the blocks and certain 
materials. The Court of Appeal held that, on leaving the 
plaintiff and going to a rival firm, the defendants were not 
entitled to use these blocks and materials, which they had 
obtained while in a confidential relation to the plaintiff and 
for the purpose for which he employed and paid them. 

In Robb v. Green [1895] 2 Q.B. 315, the defendant had been 
employed under a written contract as manager of the 
plaintiff's business of dealing in game and eggs. He later 
terminated his employment and started a similar business, in 
connection with which he sent circulars soliciting orders to 
a large number of the plaintiff's customers whose names and 
addresses he had whilst still in the plaintiff's service clan- 
destinely copied from his employer’s order book. The Court 
of Appeal held that the plaintiff was entitled to damages. 
Lord Esher, M.R., put the legal position as follows: “‘ The 
question arises whether such conduct is a breach of contract. 
That depends upon the question whether in a contract of 
service the court can imply a stipulation that the servant 
will act with good faith tewards his master. In this case it 
is said that the contract of service was in writing ; but there 
is nothing in the express terms of the contract that contradicts 
such an implication. I think that in a contract of service 
the court must imply such a stipulation as I have mentioned, 
because it is a thing which must necessarily have been in 
view of both parties when they entered into the contract. 
It is impossible to suppose that a master would have put a 
servant into a confidential position of this kind unless he 
thought that the servant would be bound to use good faith 
towards him; or that the servant would not know, when he 
entered into that position, that the master would rely on his 
observance of good faith in the confidential relation between 
them. Where the court sees that there is a matter of this 
kind, which both parties must necessarily have had in their 
minds when entering into a contract, that is precisely the 
case in which it ought to imply a stipulation. 

The question arose in Amber Size & Chemical Co. Ltd. 
[1913] 2 Ch. 239 as to the right of a former employee to use 
information which he has not acquired surreptitiously and 
has merely retained in his memory. The plaintiffs had a 
secret process for manufacturing size. On entering their 
employ the defendant was told that the process was secret, 
but in the course of his work he got to know the materials 
and something about the method. After leaving the plaintiffs 
he went to a rival firm of size makers, where he used his 
information to enable his new employers to make size of the 
same quality as the plaintiffs’. The plaintiffs thereupon 
brought an action claiming an injunction to restrain the 
defendant from using the secret process and from disclosing 
to any other person information with respect to it. Astbury, 
J., in granting the relief asked for, said the court would 
restrain an ex-servant generally from making an improper 
use of information obtained in the course of confidential 
employment, 
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She used to be 
comfortably off... 





VERY year illness or accident 
leaves thousands of families to 
face the world alone. 


In most cases they are not well 
provided for. £1,000 seems a goodly 
sum to leave behind but when wisely 
invested it will not furnish much 


more than 10/- a week. 


Few men are in a position to put 
aside money enough to maintain 
their dependants at a satisfactory 
standard of living in the event of 
death. It is only fair to your family and 
to yourself that you place this burden 
on broader shoulders. Consider the 


‘*SAFEGUARD”? PLAN 


which provides :— 
For your Dependants 
i A guaranteed Income of £3, £6 or £9 a 
week tax free for a period of years after 
your death and a cash sum, if desired, when 
the income commences, 


2 Acash payment of £1,000, £2,000 or £3,000 
when the annual income ceases. 


For Yourself 


If you survive the period of your family respon- 
sibilities it can be arranged that the cash sum of 
£1,000, £2,000 or £3,000 is payable to you. 


These are the benefits of “ Safeguard,” but the 
policy can be moulded to suit your individual 
needs. The cost of this very complete provision 
against eventualities is moderate and is reduced 
by the valuable rebate of income tax which may 
be claimed. The “Safeguard” Policy solves a 
weighty problem; its essential protection is 
within the reach of all. 

An enquiry for full details and for an illustration 
suited to your own circumstances will cost you 
nothing ; rest assured you will incur no obligation 
by doing so. 
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. ‘ I , ‘ ~ 
An unsuccessful attempt was made in Alperton Rubber | be stood over to enable them to adduce evidence in opposition. 


Co. v. Manning (1917), 86 L.J. 377, to distinguish Amber : 


Size & Chemical Co. v. Menzel. The plaintiffs were manu- 
facturers of rubber goods and compounds and the defendant 
M was employed as their works manager. When he left 
their employ he entered the service of another firm whose 
business was similar to the plaintiffs’. He took with him a 
book of formule used, by the plaintiffs, who brought proceed- 
ings against M, claiming an injunction restraining him from 
using or disclosing the formule. Peterson, J., granted the 
relief asked for and the case seems clearly to be covered 
by the principles laid down in the earlier decisions. 








Company Law and Practice. 


Last week I dealt with summary convictions for offences 
under the Companies Act, 1929, and this 


Prosecutions week I propose to consider the provisions 
under the in the Act for prosecutions of a more 
Companies serious kind where a company is being 


Acts. wound up. Section 277 of the Act of 1929 

provides that if ina compulsory winding-up, 
or a winding-up under supervision, it appears to the court 
that any director, manager, officer or any member of the 
company has been guilty of any offence in relation to the 
company for which he is criminally liable, then if in certain 
circumstances the Director of Public Prosecutions or in 
Scotland the Lord Advocate thinks it advisable in the public 
interest that proceedings should be taken by him, he shall do 
so, and in those cases where he does not think he ought to 
prosecute he is to report to the court and the liquidator may 
then with the previous sanction of the court take proceedings 
himself. The section also provides for the furnishing of 
information to the Board of Trade and the Director of Public 
Prosecutions. In a voluntary winding-up the liquidator is 
required to report any such offence to the Director, and if he 
does not the court may direct him to do so either of its own 
motion or on the application of any person interested in the 
winding up. With the consent of the Treasury the Board 
of Trade may pay the expenses of any such proceedings, and 
the costs so incurrred may be paid out of the assets of the 
company after any mortgages or charges and any debts 
having priority under s. 264 of the Act. The Companies 
Act, 1862, provided that ‘“‘ where any order is made for the 
winding up of a company and it appears in the course of such 
winding up that any present or past director, manager or 
officer or any member of such company has been guilty of 
any offence in relation to the company for which he is 
criminally responsible, the court may on the application of 
any person interested in the winding up or of its own motion 
direct the official liquidators to institute and conduct a 
prosecution for such offence and may order the costs and 
expenses to be repaid out of the assets of the company.” 
There was a similar provision in the Companies Act, 1908. 
The 1929 Act still preserves the power of the court to direct 
the liquidator to prosecute, but the provisions referred to above 
as to reference to and prosecutions by the Director of Public 
Prosecutions or the Lord Advocate are new. They are 
probably intended to secure that proceedings shall be taken in 
proper cases where they would not have been taken had 
they to be paid for out of the assets. 

It is, however, of interest to examine the cases in which under 
the old law prosecutions have been directed by the court, 
although apparently under the present law, whether the 
court directs the prosecution or not, it is the Board of Trade 
which is to direct whether the expenses are to be paid out of 
the assets of the company. The case of In re Denham & Co. 
(1884), W.N. 122, was a case in which the Official Liquidator 
applied to the court for directions to institute a prosecuticn 
and a number of creditors applied that the application might 





Chitty, J., held that the jurisdiction given by s. 167 of the 
Act of 1867 was unfettered and ought to be exercised by the 
court when satisfied that a prima facie case in support of the 
application had been made out and he refused to allow the 
application to stand over. 

In the case of Reg. v. Aspinall, as appears from the reports 
in 1 Q.B.D. 730 [motion in arrest of judgment, which failed] 
and 2 Q.B.D. 48 [error, which also failed], the directors of the 
Eupion Fuel & Gas Company were prosecuted to conviction 
for conspiracy falsely to induce the Committee of the Stock 
Exchange to believe that r. 128 of the rules and regulations 
of the Stock Exchange had been complied with, thereby to 
lead the public to believe that the shares of the company 
were entitled to be quoted in the official list. Previous to 
that prosecution, however, the official liquidator had applied 
for directions to prosecute: In re Eupion Fuel & Gas Co. 
[1875] W.N. 10, and this was refused by Malins, V.-C. At the 
time of that application the directors had already been 
committed for trial at the Old Bailey and a true bill found 
against them. The costs of the preliminary investigation 
before the Lord Mayor, which had occupied sixteen days, 
were very heavy and had been borne by several persons on 
their own responsibility. It also appeared that there were no 
funds, and that if the prosecution was ordered it would be 
necessary to make a call on the shareholders, who would be 
very unwilling, as the Vice-Chancellor observed, after losing 
their money, to contribute to the expenses of the prosecution. 
It was urged in opposition to this view that the members 
were in certain respects themselves delinquent, but the 
Vice-Chancellor refused to direct the prosecution, and said 
that he believed there was no precedent for the application, 
and he was very unwilling to make an order which would 
involve the shareholders in heavy expenses, and that some of 
them might not have been so guilty as was represented. 

The various considerations to which the court would have 
regard were very clearly stated by Buckley, J.: In re London 
and Globe Finance Corporation Ltd. [1903] 1 Ch. 728. The 
directors and officials had in that case been publicly examined, 
and the official receiver, at the instance of the committee of 
inspection, requested the Public Prosecutor to take the 
requisite steps to prosecute Whitaker Wright, the managing 
director, which he, acting on the advice of the law officers, 
refused to do. A dividend of 1s. in the £ had been paid, 
and it was hoped to pay one more of the same amount. 
A creditor and member of the committee of inspection took 
out the summons for an order that the official receiver should 
prosecute Whitaker Wright and that the costs and expenses 
should be paid out of the assets of the company. Creditors 
to the value of £650,000 supported the summons, to the 
value of £100,000 were neutral, and one creditor to the value 
of £175,000, the Nickel Corporation, opposed that part of the 
summons which related to the payment of expenses out of 
the assets of the company. Buckley, J., directed the 
prosecution and the payment of the costs out of the assets 
of the company. From the judgment it appears that, in 
applying s. 167 of the Act of 1867, after concluding that a 
prima facie case had been shown, the court would not take 
into consideration any pecuniary benefit or advantage for 
the class at whose expense the prosecution would be ordered 
on the grounds that no one should institute criminal 
proceedings with a view to personal profit or from motives 
of vengeance against the offender, and that it was plain from 
the scheme of the Acts that certain things were required to be 
done at the shareholders’ or creditors’ expense, e.g., the 
preparation of a statement of affairs of a company in a 
winding up leading to a preliminary report at the expense 
of the assets. The fact that the Attorney-General had 
advised the Public Prosecutor not to institute proceedings 
was not necessarily irrelevant to the question to be decided 
by the court, but in this particular case Buckley, J., did not 
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in fact allow it to weigh with him on the grounds that the 
Attorney-General might have advised in the sense he did 
because in his opinion that case was not covered by the 
Prosecution of Offences Act, 1879, or that he thought that 
the Public Prosecutor should only be set in motion if there 
was a reasonable certainty of a conviction resulting, and he 
did not think there was in this case ; or he may have thought 
that the prosecution ought not to be ordered at the public 
expense in view of the fact that the Legislature had by s. 167 
provided funds out of which the expense might be met. 
Even, however, had his advice proceeded on the ground that 
he did not think that a primd facie case for a prosecution had 
been shown, it was not certain that the materials before the 
court were the same as those which he advised. It further 
appears that the test was: “ If the persons at whose expense 
the prosecution would be instituted were not a class, but were 
a single person, and that person were an honest and upright 
man desirous as a good citizen of doing his duty by the State, 
are the circumstances such that in discharge of that duty he 
would feel that he ought at his own expense and to his own 
loss institute a prosecution?” If the answer to this question 
were in the affirmative, then the court should order a 
prosecution. The judgment goes on to point out that the 
court is not only to act on the application of some person 
interested in the winding up, but may direct a prosecution 
of his own motion; and Buckley, J., said: “ No principle 
suggests itself to me upon which the court ought ‘ of its own 
motion’ to direct a prosecution other than that above 
indicated.” Some, but not much, weight is to be given to 
the proportion of the class affected who respectively approve 
or disapprove, and another subsidiary question which may 
have somé influence, but not much, on the decision of the 
court is whether the expense of a prosecution would bear 
hardly on the creditors. 

It should, however, be borne in mind that these principles 
were laid down under the old law. The effect of s. 277 is 
given in the 38th edition of “Gore Brown,” at p. 712, as 
preserving the power of the court when directing a prosecution 
to order the expenses to be paid out of the assets, but there 
seems to be no express provision in s. 277 of the Act of 1929 
for the payment of the expenses of a prosecution other than 
that referred to above,that they may be paid by order of the 
Board of Trade with the consent of the Treasury. 





A Conveyancer’s Diary. 


A RECENT case suggests a doubt whether the form frequently 
adopted in mortgages restricting the right 





Restrictions of the mortgagor in possession from granting 
upon a leases or entering into agreements for 
Mortgagor’s leasing without the consent of the mortgagee 
Statutory is satisfactory. 

Power of The form given in ‘‘ Prideaux,” 23rd ed., 
Leasing. Vol. 2, p. 400, is as follows :— 


“The borrower shall not, except with 
the consent in writing of the mortgagee exercise the powers 
of leasing or of agreeing to lease or of accepting surrenders 
of leases conferred by the Law of Property Act, 1925, on 
a mortgagor while in possession, but it shall not be 
necessary to express such consent in any such lease, agree- 
ment or surrender nor shall any lessee be concerned to see 
that any such consent has been given.”’ 

Before dealing with the recent authority to which I have 
referred, I may remind the reader of the pertinent statutory 
provisions. 

By s. 99 (1) of the L.P.A. it is enacted :— 

‘““A mortgagor of land, whilst in possession, shall, as 
against every incumbrancer, have power to make from 
time to time any such lease of the mortgaged land or any 
part thereof, as is by this section authorised.” 





By sub-s. (2) a similar power is conferred upon a mortgagee 
in possession. 

The following sub-sections provide for the kind of leases 
that may be made and impose certain conditions. Shortly, 
the leases authorised are (i) agricultural or occupation leases 
for a term not exceeding twenty-one years, or in the case of 
a mortgage made after the commencement of the Act, fifty 
years, and (ii) building leases for a term not exceeding 
ninety-nine years, or in the case of a mortgage made after 
the commencement of the Act 199 years. I need not dwell 
upon the familiar conditions, but may mention one (sub-s. (11)) 
to the effect that a counterpart of the lease must be executed 
by the lessee and delivered to the lessor mortgagee within 
one month. By sub-s. (12) it is enacted that a contract to 
make or accept a lease under the section may be enforced by 
or against every person on whom the lease if granted would be 
binding. 

Then there is sub-s. (13), which is important for the present 
purpose and reads :— 

‘This section applies only if and as far as a contrary 
intention is not expressed by the mortgagor and mortgagee 
in the mortgage deed or otherwise in writing and has 
effect subject to the terms of the mortgage deed, and of 
any such writing and to the provisions therein contained.” 
Sub-section (14) confers the right on the mortgagee and 

mortgagor by agreement in writing to reserve or confer further 
or other powers of leasing or having reference to leasing. 

I will now turn to the recent case to which I referred. In 
Iron Trades Employers’ Insurance Association Ltd. v. Union 
Land and House Investors Ltd. [1937] W.N. 103; 81 Sot. J. 
159, the facts were that by deed dated the Ist October, 1935, 
the defendants charged by way of legal mortgage certain 
freehold properties to the plaintiffs. In that deed the 
defendants covenanted with the plaintiffs (inter alia) that 
they would not, except with the previous written consent 
of the plaintiffs, ‘exercise the powers of leasing or agreeing 
to lease or of accepting surrenders of leases conferred by the 
Law of Property Act, 1925, on a mortgagor while in possession.” 
The defendants also covenanted that “ statements in writing, 
if required by the mortgagees, showing the lettings or under- 
lettings of the property hereby charged for the time being in 
force ’’ would be furnished every six months to the mortgagees’ 
solicitors. The plaintiffs on their part covenanted with the 
defendants that if, for the period of ten years, the interest on 
the principal money secured should be duly paid as provided 
by the mortgage, and there should not be any breach of any 
obligation, statutory or otherwise, binding on the defendants 
or of any of the covenants, whether express or implied, therein 
contained and on the part of the defendants to be observed 
and performed (other than those implied for payment of 
principal and interest), then the plaintiffs would not before 
the expiration of ten years require payment of the principal 
money secured or any part thereof. 

By a tenancy agreement dated 8th October, 1935, the 
defendants agreed to demise part of the mortgaged premises 
upon a yearly tenancy. The plaintiffs were not asked for 
and did not give their consent to the tenancy agreement, and 
no counterpart thereof had at any time been delivered to 
them as provided by sub-s. (11) of s. 99 of the L.P.A., 1925. 
There was nothing in the tenancy agreement to show that the 
defendants were purporting to exercise their power conferred 
by the Act. The agreement came to the knowledge of the 
plaintiffs when the defendants’ secretary informed them of it 
on their requiring a statement showing the lettings and 
underlettings as provided in the mortgage deed. 

The plaintiffs, on becoming aware of the tenancy agreement, 
commenced an action claiming a declaration that the execution 
by the defendants, without the previous written consent of 
the plaintiffs, of the tenancy agreement constituted a breach 
of the covenant in the deed of legal charge, and that failure 
or neglect of the defendants to deliver to the plaintiffs within 
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one month a counterpart of that agreement was a breach 
by the defendants of the statutory obligations imposed on 
them by s. 99 (11) of the L.P.A., 1925. The plaintiffs also 
claimed an injunction to restrain the defendants from granting 
any lease without their consent. 

Farwell, J., in giving judgment for the defendants, said 
that before the Conveyancing Act, 1881, a mortgagor, 
although in possession, could not grant a lease binding on the 
mortgagee. Any lease which he might grant was binding on 
him, and except against the mortgagee or any person having 
a title paramount to the mortgagee, the lease was good, but as 
against the mortgagee, the lessee had no estate or interest 
under the lease except that he might redeem if the mortgagee 
sought to evict him. The Act of 1881 enabled a mortgagor 
in possession to grant leases binding on the mortgagee subject 
to certain conditions. But that Act did not deprive him of the 
right he had apart from the Act to grant a lease which would 
not bind the mortgagee. The learned judge referred to the 
L.P.A., 1925, ss. 99 and 152 (6), and said that the right to 
grant such leases was not affected thereby. His lordship 
proceeded to point out that by virtue of s. 99 (13) the parties 
could agree further terms apart from the provisions of the 
section. They might agree that the statutory power should 
not be exercised or should be exercised in a wider or a more 
restricted way than the section provided. When there was 
inserted, therefore, a covenant by the mortgagors that they 
would not, without the consent in writing of the mortgagees, 
exercise their statutory power, the effect was to impose an 
additional term on the obligations contained in the Act itself, 
so that a purported exercise of the power for which no previous 
consent in writing had been obtained was not an exercise of 
the statutory power at all. In the present case, his lordship 
said, the defendants had deprived themselves of the power of 
granting statutory leases without the written consent of 
the plaintiffs, and consequently when they granted this lease 
they were not exercising and could not have been exercising 
the power under the statute. 

Now, apply the reasoning in that decision to the form in 
“ Prideaux,” especially regarding the proviso at the end: 
“nor shall any lessee be concerned to see that any such 
consent has been obtained.” I have always understood this 
form to mean that if the mortgagor grant a lease which in 
other respects complies with the conditions in s. 99, the lease 
will be good as between the lessee and the mortgagee, although 
the written consent of the latter has not been obtained. 
Apparently that is the intention of the clause and is probably 
the construction that would be put upon it, but on reading this 
judgment of Farwell, J., I have some doubt about it. If the 
written consent of the mortgagee had not in fact been obtained, 
then, according to Farwell, J., the lease could not take effect 
under the statute; the grant was not and could not be in 
exercise of the statutory power, and so (it would seem to 
follow) the lease would not be binding on the mortgagee. 

The form in “ Key and Elphinstone,” 13th ed., Vol. 2, 
p. 63, does not contain the proviso at the end of the 
“ Prideaux ”’ form, so this question does not arise when that 
form is used. 

It seems to me that the best plan is to insert a provision 
that the mortgagor shall not exercise the statutory power of 
leasing and then specifically confer on him such power of 
granting leases, binding the mortgagee, as it is intended that 
he shall have. Alternatively, the form in “Key and 
Elphinstone ” might be used, adding at the end of it words 
to the effect that if any lease shall be granted, without the 
consent of the mortgagee, which in other respects conforms 
with the provisions of s. 99, the same shall be binding as 
between the mortgagee and the lessee, but without prejudice 
to any right which the mortgagee may have as against the 
mortgagor for breach of covenant. 





Mr. Robert Welch Cockburn Newlands, solicitor, of Jarrow, 
left £62,680, with net personalty £58,050. 





Landlord and Tenant Notebook. 


Most of the tenant’s covenants in an ordinary lease aré 
negative and restrictive in character, and 


Tenant’s do not oblige him to occupy the premises 
Obligation to or put them to any use. If he may not 
Use Property. assign or sub-let, or is not to use the 


property otherwise than for a named 
purpose, he may go or stay away from it. The most striking 
exceptions are mining and building leases; the former have, 
indeed, been described as leases in name only. In their 
cases the position is, of course, obvious to anyone glancing 
through the document. But there are other leases in which 
the same result may be achieved by less direct methods, and 
the result may be one which surprises the tenant. 

Thus a tenant negotiating for the lease of a theatre, or of a 
public-house, or of a farm, naturally intends to do all he can 
to make the best of the property demised and will not cavil 
at a covenant which merely obliges him to earn all he can. 
The possibility that such a provision may hamper him if he 
ever has occasion to cut losses does not readily occur to him 
at the negotiation stage. 

In Croft v. Lumley (1857), 27 L.J. Q.B. 321, H.L., better 
known as an authority on waiver of forfeiture by acceptance 
of money paid as rent, such a covenant played a minor part. 
The tenant of His Majesty’s Theatre had undertaken that he 
should and would during all the terms use his utmost 
endeavours to improve the premises for the use and purpose 
of a theatre. Later, he got into financial difficulties in 
consequence of which he closed the theatre for part of one 
season. In the action for forfeiture, the alleged breach of 
this covenant was one of those relied on as a ground, but more 
difficulty was experienced in dealing with alleged infringements 
of other covenants, notably a covenant not to let any part of 
the premises for more than one year, the real issue being 
whether this was broken by an agreement in futuro. While 
with some hesitation the judges decided that there was no 
breach, the argument that the object was to ensure that the 
profits of one year were applied to the discharge of the year’s 
outgoings, and that this was borne out by the existence of the 
covenant to improve the premises for the purpose and use of 
a theatre, was accepted. The carrying on of the business 
of the Opera House, said Martin, B., was a most important 
object to the lessor, as was “ apparent alike from the reason 
of the thing as from the terms of the lease.” But as regards 
the closure itself, their lordships without consultmg the judges 
held that the tenant was not obliged to spend money without 
corresponding advantage. 

It may, indeed, not improve an undertaking to run it at a 
loss; but when it comes to a covenant obliging a tenant to 
carry on, closing down constitutes a breach. Covenants 
having this effect are common in leases of licensed premises. 
A proviso in such a lease, which occasioned the dispute 
determined by Palethorpe v. Home Brewery Co. Lid. [1906] 
2 K.B. 5, C.A., commenced with negative undertakings not 
to convert the premises into anything else or use them for 
anything else, and went on “ and also will at all times during 
the said term keep and conduct the same in a regular and 
proper manner in every respect, and will apply for and use 
their best endeavours to obtain a renewal of the existing 
licences.” The defendants let the house to a tenant who 
incurred the displeasure of the licensing justices by permitting 
drunkenness ; a renewal was refused and the house closed. 
It was held that the positive obligation to keep the premises 
had clearly been broken. For present purposes, the point to 
notice is that as the proviso was phrased, the positive nature 
and wide scope of that obligation might escape notice if 
perusal were at all hasty. 

Still less directly, the same position may be achieved in the 
case of a tenant farmer ; for even if his lease be silent on the 
question of maintaining the demised premises, the implied 
covenant to observe the rules of good husbandry according to 
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the custom of the country may oblige him to carry on business 
at a loss. Of the effectiveness of the implied covenant in 
question there can be no doubt since the decision in Wedd v. 
Porter [1916] 2 K.B. 91, C.A.; and for an illustration of its 
possible ultimate effect during a period of agricultural 
depression one can turn to Hutton v. Warren (1836), 1 M. & W. 
466, one of the authorities cited. The facts of that case were 
that the plaintiff, tenant to the defendant, gave notice to 
quit the farm. During the currency of the notice argument 
ensued as to whether the plaintiff ought to sow a particular 
field, and whether, if he did, he would receive an allowance 
for the crop which would ripen after the expiry of the notice. 
The defendant’s attorney insisted that the plaintiff should 
sow, and at the trial evidence of the custom of the country 
was called and the attorney’s opinion judicially endorsed. 

At one time, by granting leases conditional on their tenants 
residing on the premises, landlords of agricultural land who 
had secured capable tenants were thus able to secure the well- 
being of their property with little trouble; the business of 
approving assignees or sub-tenants was avoided. Such 
arrangements may, of course, suggest the evils of serfdom ; 
but in the Irish case of Ponsonby v. Adams (1770), 2 Br. P.C. 
431, equitable relief against a covenant which provided for 
additional rent in the event of the lessee failing to occupy 
the premises was refused. It was argued on the one side that 
the liberty of the subject was restricted by the covenant ; on 
the other hand, that the land and thus the community stood 
to gain. In Doe d. Duke of Norfolk v. Hawke (1802), 2 Ea. 481, 
a restriction of this kind, contained not in a lease but in a 
tenant’s will, came up for interpretation, the vital words being 
‘but if he refuses to dwell there himself, or keep in his own 
possession.”’ The legatee mortgaged the lease by deposit, 
got into difficulties, and left when the mortgagee enforced his 
rights ; the borrowing on mortgage being voluntary, it was 
held that the tenant had refused to dwell on the premises. 
In Doe d. Lockwood v. Clarke (1807), 8 Ea. 185, the habendum 
of a lease for twenty-one years was qualified by “‘ if the said 
T. C. his executors etc. should so long continue to inhabit and 
dwell with his and their family and servants in the said farm, 
and he, his executors etc. should so long continue actually to 
hold and occupy the said farm.’’ Bankruptcy occasioned the 
grantee’s departure from the premises ; it was held that the 
cause was immaterial to the effectiveness of the clause. The 
latter was held not to be a forfeiture clause. 








Our County Court Letter. 


DESTRUCTION OF DOG BY CONSTABLE. 


In Cant v. Steward, recently heard at Ipswich County Court, 
the claim was for £10 as damages for the unlawful shooting 
of the plaintiff's greyhound. The latter had been bought for 
£2 in 1936, and had won a second prize at the race track. 
On the 3rd December it escaped from a stable, and, having 
been detained by a householder, it was shot by the defendant 
(a police constable) before it had been kept for seven days. 
This was a breach of the Dogs Act, 1906, s. 3, and the 
defendant refused to disclose where the carcase was buried. 
The skin complaint, from which the dog was suffering, was 
prevalent at a certain time of the year in greyhounds, and 
could easily have been cured. The defence was that the dog 
frequently visited the householder from the 20th November. 
Being unable to trace the owner, she notified the police, as 
the dog appeared to be ill. It was found to be too weak to 
stand, and could not follow the defendant on his bicycle to 
the police station. He therefore shot the dog, to put it out 
of its misery, as it was suffering from generalised mange. A 
veterinary surgeon, called for the defence, admitted that the 
condition was curable. It was nevertheless contended that 
the special circumstances justified a departure from the 





strict letter of the Dogs Act, and the plaintiff had offered to 
take £4 in settlement. His Honour Judge Hildesley, K.C., 
gave judgment for the plaintiff for £4, with costs. 


THE CONTRACTS OF DECEASED PERSONS. 


In a recent case at Bakewell County Court (Bramwell v. 
Hartley), the claim was for £16 5s., the balance due on the sale 
of a cow, for which the defendant was alleged to be liable as 
executor of his late father. The plaintiff's case was that in 
May, 1932, he had sold the cow to the defendant, who promised 
to pay on many occasions. In October, 1932, the defendant’s 
father died, and, in 1936, the matter was placed in the hands 
of solicitors. The defendant then contended, for the first 
time, that he was not personally liable, on the ground that he 
had bought the cow for his father, for whom the defendant 
worked. There had been a number of cross-transactions, and 
the amount claimed was the balance due after giving the 
defendant credit for £3 15s. The defendant’s father had 
given up farming in March, 1932, but the widow (although the 
administratrix) had had nothing from the estate, as the whole of 
the farm stock was taken over by the defendant. The defence 
was that the plaintiff was admittedly entitled to be paid by 
someone, but not by the defendant. Without hearing 
evidence, His Honour Judge Longson held that, as there was 
an administratrix, the defendant was not liable as executor. 
Judgment was given for the defendant with costs. 


In a recent remitted action at Alfreton County Court (Walters 
v. Carrington), the claim was for £124 16s., for the use and 
occupation of a dwelling-house, and the counter-claim was 
for £34 16s. 9d., for repairs to the property. The plaintiff was 
the administrator of the late owner, and, although the occupa- 
tion had been from the 20th August, 1930, it could only be 
proved from the 13th January, 1933, to the 20th August, 1936. 
The claim was for 8s. a week, but 7s. would be accepted, and 
the outstanding question related to the repairs. The 
defendant had been in possession as a trespasser, and the 
plaintiff was not liable in law for the repairs. Nevertheless, 
he was prepared to make a reasonable allowance, as he had 
sold the property (as administrator) to the defendant in 
August, 1936. The net amount claimed was therefore 
£65 2s. The defendant’s case was that his late mother had 
believed she owned the property, but her will had failed to 
carry out her intended dispositions of her estate. The 
defendant’s mother had never paid any rent, and the defendant 
and his father had therefore continued in occupation on the 
same basis. The sum of £31 3s., however, was offered in 
settlement. His Honour Judge Longson gave judgment for 
the plaintiff for £41 3s. and for the defendant for £25, with 
costs to be set-off. 





RECENT DECISIONS UNDER THE WORKMEN’S 
COMPENSATION ACTS. 


THE VARIOUS INDUSTRIES (SILICOSIS) SCHEME, 
1931. 


In Blodwell v. Onckelinz, at Wrexham County Court, the 
applicant’s case was that he was suffering from silicosis, 
and the respondent was the last employer for whom he had 
worked as a stonemason. Seven other firms (for whom the 
applicant had worked as a stonemason during the five years 
preceding the date of the inquiry) were joined as third parties. 
The applicant’s case was that he had worked for the respon- 
dent in the Autumn of 1935, and, on applying for another 
situation, he was required to produce a certificate of freedom 
from silicosis. It then transpired that the applicant had 
silicosis, and a sample of the stone, worked by him at the 
respondent’s premises, was found to contain 82.8 of silica. 
In September, 1936, the applicant was examined by the 
Medical Board, under the Silicosis and Asbestosis (Medical 
Arrangements) Scheme, 1931. As he was then suffering from 
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silicosis to such an extent as to make it dangerous for him to 
follow his occupation, he was suspended by the Board from 
continuing his employment. The applicant had worked 
“on the bank” or with sandstone and Portland stone when 
with three of the third parties. They contended, however, 
that they had employed the applicant in processes covered 
by the Sandstone Industry (Silicosis) Scheme, 1931, which 
was outside and exclusive of the Various Industries (Silicosis) 
Scheme, and that they were outside the latter scheme as the 
applicant had left the sandstone industry. His Honour Judge 
Sir Artemus Jones, K.C., upheld this contention, pointing 
out, however, that the result was inequitable, as industrial 
legislation was necessarily experimental. The applicant 
must have contracted the disease while working for one of the 
three third parties, yet, owing to the separation of the two 
schemes, the burden was thrown upon other firms for whom the 
applicant had worked for much less time. The Court of 
Appeal had declined to define the quantum of employment 
necessary to bring in the scheme, and the shortness of time 
for which the applicant had worked was immaterial—except 
that it showed the extent to which he was exposed to the 
inhalation of dust. An award was made of 30s a week, payable 
in the following proportions : six-thirtieths by the respondent, 
and by the four third parties in the proportions of seven- 
thirtieths, seven-thirtieths, five-thirtieths and five-thirtieths 
respectively. The three successful third parties were awarded 
costs against the applicant, by whom they were recoverable 
from the other four third parties. It is to be noted that 
seven silicosis schemes are now in operation, and employers 
pay contributions to the scheme on the basis of, e.g., 5 per cent. 
of each workman’s earnings. 


CYCLING NOT AN ADDED PERIL. 


In Fidoe v. Postmaster-General, at Tenbury County Court, 
the applicant’s case was that her late husband, while employed 
as an auxiliary postman, had had a fatal accident on his round 
in December, 1935. Liability was denied, on the ground that 
the deceased was riding a bicycle at the time. This was a 
breach of duty, as he was employed on a foot post, and had 
not had permission to ride the bicycle, which was his own 
property. His Honour Judge Roope Reeve, K.C., made an 
award of £311 9s., viz., £200 to the applicant, and £111 9s. 
to her two-year old daughter. A stay of execution was 
granted, for fourteen days, on payment into court of £50 
within fourteen days. Of this sum the applicant would 
receive £25 down and 30s. a month for six months. 








Reviews. 


The Law of Political Uniforms, Public Meetings and Private 
Armies: together with a Treatise on the Law relating to 
Public Order, Breach of the Peace, Unlawful Assembly 
and Riot. By Joseph Baker, Barrister-at-Law, of Lincoln’s 
Inn and Gray’s Inn. 1937. Demy 8vo. pp. xii and 191. 
London: H. A. Just & Co. 7s. 6d. net. 


Both the title and the preface of this work make it clear 
that it derives its inspiration from the passing of the Public 
Order Act, 1936, the main objects of which, as the author 
states, are to prevent the militarisation of politics and to make 
further provision for the preservation of public order on the 
occasion of public processions and meetings in public places. 
The book was written before the police court cases at Leeds 
and Hull (81 Sox. J. 108), in which the meaning of the word 
“ uniform” was dealt with, but the absence of a statutory 
definition is duly noted. The statement of the author that 
it may well be held by the courts that, in certain circumstances, 
an armlet, badge, or other distinctive mark amounts to 


analysis of the provisions of the Public Order Act, 1936, 
but the text of the Act does not appear. This should be 
included in an appendix. Some popular fallacies are exploded 
by the author, for instance the erroneous idea that there is 
an inherent right to hold public meetings on public property 
(see Dicey, “Law of the Constitution,” Eighth Edition, 
p. 499); on the other hand it is noted that it must not be 
assumed that a meeting held on a highway cannot be a lawful 
public meeting (Burden v. Ryler [1911] 1 K.B. 337). The 
important recent decision in Thomas v. Sawkins [1935] 
2 K.B. 249, that the police may enter on private premises 
and remain there against the will of the owner where they 
have reasonable grounds for supposing that an offence is 
likely to be committed, is fully discussed. In this connection 
Davis v. Lisle [1936] 2 K.B. 434, is relevant and should have 
been included, as it decides that the police become trespassers 
and can be lawfully ejected if and as soon as they have no 
longer any grounds for remaining on the premises. A 
reference to Elias v. Passmore [1934] 2 K.B. 164, withregard 
to entry of the police on private premises should also have 
been included. The author has rendered a notable service 
in supplying a clear statement of a much misunderstood 
branch of the law, and the success of his work can be confidently 
predicted. 


The Law List, 1937. London: Stevens & Sons, Ltd. 12s. net. 


We have pleasure in announcing the publication of the new 
edition of the Law List. It provides a complete directory to 
the legal profession in England and Wales, and is an 
indispensable book of reference for the office. The appearance 
of a solicitor’s name in the directory is evidence that he has 
taken out his certificate for the current year. New material 
that has been added this year includes the lists of Diocesan 
Chancellors and Registrars and the names of Parliamentary 
Counsel to the Treasury. 


The Housing Act, 1936. By The Hon. Doveatt MeEston, 
of Lincoln’s Inn, Barrister-at-Law. 1936. Royal 8vo. 
pp. lii and (with Index) 229. London: Sweet & Maxwell, 
Ltd. ; Stevens & Sons, Ltd. £1 1s. net. 


To-day, when the law of housing is as much the concern 
of the local government official as the practitioner and it has 
become a common practice to issue dual purposes text-books 
to meet the requirements of both uno flatu, it is satisfactory 
to be able to draw attention to a work which appears to have 
been written exclusively for the latter. The béok contains a 
useful introductory summary of the provisions of the Housing 
Act, 1936, which has been concisely and ably annotated, 
reference being made throughout to standard works on the 
statutes. An addendum brings the notes down to date with 
reference to the Public Health Act, 1936. The work may be 
confidently recommended to practitioners. 





Books Received. 


Notes on Hire Purchase Law. By O. Gorpon JoNnEs, a 
Solicitor of the Supreme Court, Clerk to Essex County 
Justices, and REGINALD Provuproot, a Solicitor of -the 
Supreme Court. Second Edition, 1937. Demy 8vo. 
pp. xvii and (with Index) 194. London: Butterworth and 
Co. (Publishers) Ltd. 10s. 6d. net. 


The Law of Trust Accounts. By Water SrracHan, of 
Lincoln’s Inn, Barrister-at-Law. Second Edition, 1937. 
Royal 8vo. pp. lxvi and (with Index) 234. London: 
Sweet & Maxwell, Ltd. £1 1s. net. 


[All books acknowledged or reviewed can be obtained 





“uniform” within the meaning of the Act was confirmed 
in the Hull case on the 28th January. The book contains an 
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To-day and Yesterday. 
LEGAL CALENDAR. 
3 May.—On the 3rd May, 1692, Sir George Treby was 
appointed Chief Justice of the Common Pleas. 
He held the office till 1700. 


4 May.—After the débdcle of the Confederate armies, 
Judah Benjamin, Secretary of State in the 
insurgent government, was among the retreating forces. He 
was over forty, and an eminently successful legal career had 
brought him a corpulence which made a flight along bad 
roads on horseback and in ambulances a hard matter. On 
the 4th May, 1865, he left the rest of the train and made for 
the coast, intending to join the rest in Texas. But ill-luck 
pursued him, and after experiencing fire at sea and ship- 
wreck, he heard the final news of the collapse of his cause. 
He went into exile in England, carved himself a new career, 
and became an ornament of the English Bar. 


5 May.—At the Old Bailey Sessions, which ended on the 
5th May, 1764, the most sensational case was the 
trial of the four chairmen ‘for forcibly breaking into the 
Morocco ambassador’s house, with a large mob at their heels 
and there violently attacking the ambassador himself on 
pretence that he kept one of their wives from her husband. 
sut through the great lenity, it is imagined, of his excellency, 
they had all the good fortune to be acquitted.” 


6 May.—On the 6th May, 1909, Oscar Slater was 
condemned to death in the High Court of 
Justiciary at Edinburgh. That sentence was one of the most 
disturbing events in the modern history of British justice, 
for though it was never carried out, there being circumstances 
of the gravest doubt as to whether the conviction was justified, 
Slater remained nearly twenty years in prison before the 
most strenuous efforts of public-spirited men secured him 
release and compensation for what is now regarded as a grave 
miscarriage of justice. 


7 May.—On the 7th May, 1838, eight persons were tried in 
Paris for a conspiracy to murder King Louis 

Philippe. They had plotted, according to the evidence, to 
construct two infernal machines to destroy the king and his 
staff on the way to open the session of the Chamber of 
Deputies which they then planned to set ablaze. Five of the 
accused were convicted, and the leader, sentenced to trans- 
portation for life, nearly succeeded in killing himself in court. 
Groans and hisses greeted the verdict and the hall had to be 
cleared by the military before judgment could be pronounced. 


8 May.—One of the strangest cases in the Old Bailey 
records is that of Elizabeth Canning, convicted 
on the 8th May, 1754, of wilful and corrupt perjury. She 
was a girl of nineteen, and, in January of the previous year, 
she had disappeared for a month. Returning home in a 
miserable state, she had told a story of having been detained 
by force in an establishment of doubtful reputation, and was 
so convincing that in the end two women were convicted of 
the offence. But the Lord Mayor was not satisfied with the 
verdict. He investigated the alibi of the principal accused, 
an old gipsy named Squires, with such good effect that 
eventually Elizabeth Canning found herself in the dock. 
Though she was convicted and sentenced to transportation, 
her whereabouts when she disappeared always remained a 
mystery. 
9 May.—A case not altogether unlike the last one was 
heard on the 9th May, 1860, when Mary Plummer, 
a little girl of eleven, was tried at the Old Bailey for perjury. 
The daughter of wealthy parents and apparently a charming 
child, she had been sent as a resident pupil to a clergyman 
and his wife. Soon after she made such convincing allegations 
of indecent behaviour towards her that the poor man was 





sentenced to two years’ hard labour. On fresh evidence she 
was now convicted of perjury, the verdict being greeted with 
applause. 


Tue WeEeExK’s PERSONALITY. 


The death of Lord Chief Justice Treby called forth an 
unusual volume of praise and regret. The diarist Evelyn 
spoke of him as “a learned man in his profession of which 
we have now few, never fewer.” Nahum Tate, the poetaster, 
lauded to the skies his— 

“ Steady temper, condescending mind, 

Indulgent to distress, to merit kind, 

Knowledge sublime, sharp judgment, piety, 

From pride, from censure, from moroseness free.” 
In another state poem his virtues are yet further enlarged 
upon :— 

‘Great without pride and without wrinkles wise, 

Obliging without art and just without disguise, 

Wise in his counsels, humble in discourse, 

Good without noise, and pleasant without force, 

Easy of access, willing to bestow, 

Regarded virtue and forgot his foe.” 
This high reputation he had maintained during eight years of 
judicial service at the head of the Common Pleas and 
previously as Recorder of London. He was one of the first 
to welcome the Prince of Orange to England, and after the 
Whig revolution his career was one of uninterrupted success. 


THe Generous Jury. 

At Leeds Assizes recently, Mr. Justice Hawke found 
himself in conflict with the stubborn determination of a 
Yorkshire jury set upon giving a plaintiff a verdict “ for the 
amount claimed,” instead of assessing the general damages. 
Having asked them whether they had paid him the compliment 
of listening to a word he had said, the learned judge added : 
“If you want to give him some money to which he is not 
legally entitled, then make a subscription among yourselves.” 
The jury considered again and returned the same verdict. 
The incident recalls the ready comment of His Honour Judge 
Cluer, when an unusually simple-minded county court jury 
returned the following verdict: ‘‘ We don’t think the 
defendant was negligent, but we think the plaintiff ought 
to have £24 compensation.” “‘ Very well,” said the judge, 
“ that will be £3 from each of you.”” That judgment effectively 
checked the generous impulse of the jurors and the plaintiff 
went away empty-handed. 

ArT THE CoRONATION. 

If the lawyers overshadow the Court of Claims and settle 
which noble lord shall carry a silver baton at the Coronation 
as Lord High Steward of Scotland, which shall carry the 
Spurs, and which holy bishops shall support the King, they 
have little part in the actual pageantry of the occasion. 
In fact, when they have been noted, it has been rather as 
comic relief. Thus, a spectator at William IV’s Coronation 
observed that ‘‘ Lord Brougham was a very droll figure with 
his coronet over his wig.” In the Coronation procession of 
Charles II, a lawyer provided a sensational and popular turn 
as noted by the all-observant Pepys, who recorded: “I have 
not heard of any mischance to anybody through it all, but 
only to Serjeant Glynne, whose horse fell upon him yesterday 
and is like to kill him, which people do see how just God is 
to punish the rogue at such a time as this, he being now one 
of the King’s Serjeants and rode in the cavalcade with 
Maynard to whom people wish the same future.” These 
two worthies, who had the political morals of the Vicar of 
Bray, had little reason to expect popularity. 





Mr. Arthur Henry Neve, retired solicitor, of Tonbridge, 
left estate of the gross value of £19,605, with net personalty 
£14,100. He left, subject to his wife’s life interest, £100 to 
Tonbridge Victoria Cottage Hospital. 
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Notes of Cases. 


Judicial Committee of the Privy Council. 


Tata Hydro-Electric Agencies, Ltd. Bombay v. Commissioner 
of Income Tax, Bombay Presidency and Aden. 


Lord Russell of Killowen, Lord Macmillan and Sir John 
Wallis. 12th March, 1937. 


InDIA—REVENUE—INCOME Tax—BusINEss ASSIGNED 
SUBJECT TO ASSIGNOR’S OBLIGATION TO PAY SHARE OF 
Commission TO THIRD Partry——-AssiIGNEE—WHETHER 
ENTITLED TO DEDUCT PAYMENTS IN COMPUTING PRoFITsS— 
Inp1IAN INcomEe Tax Act (No. XI of 1922), s. 10 (2). 


Appeal from a decision of the Bombay High Court. 


The appellant company were assignees of an agency business, 
and, as such, acted as managing agents of the Tata Power Co. Ltd, 
and other companies. The assignment was taken by the appel- 
lants subject to their continuing to make to each of two parties 
an annual payment of 12} per cent. of the 10 per cent. com- 
mission to which, under their agreement with the Tata Power 
Co. Ltd., they were entitled on the annual profits made by 
that company. The liability to pay the 12} per cent. to each 
of the two parties had been undertaken by the assignors in 
consideration of a loan made by those parties to the Tata 
Power Co. Ltd., at a time when that company was in urgent 
need of financial assistance. In 1932 the appellants duly 
earned 10 per cent. of the profits of the Tata Power Co. Ltd., 
of which they paid 12} per cent. to each of the two parties. 
On their assessment to income tax for the year 1933-34, 
which was based on their income for 1932-33, the appellants 
claimed to be entitled to deduct, for purposes of computing 
their income, the total of 25 per cent. of their commission 
which they had had to pay to the two parties, and they 
based their claim on s. 10 (2) of the Indian Income Tax Act, 
whereby the profits or gains of a business are to be computed 
after making allowance for “‘(ix) any expenditure .. . 
incurred solely for... earning such profits .:.” The 
High Court, affirming the decision of the Commissioner, held 
that the deduction was not allowable. 

Lorp MacmiLian, delivering the judgment of the Board, 
said that the respondent, in expressing his opinion that the 
deduction was inadmissible, had founded his opinion on 
Pondicherry Railway Co. Ltd. v. Commissioner of Income Tax, 
Madras (1931), L.R. 58 Ind. App. 239. The High Court had 
held that the present case fell exactly within C. Macdonald 
and Co. v. Commissioner of Income Tax, Bombay (1934), 
37 Bom. L.R. 126. The court there held that that case was 
governed by the Pondicherry Case, supra, in which the 
assessees had been obliged to make over a share of their 
profits to the French Government. Profits had had to be 
earned before any sharing took place. There was a clear 
distinction between the Pondicherry Case and the present. The 
appellants’ obligation to pay the 124 per cent. to each of the 
two parties was independent of whether the appellants made a 
profit or not. It was argued for the respondent that the 
obligation was taken over by the appellants as part of the 
transaction whereby they acquired the agency business from 
their predecessors, and that the payments were therefore 
made, not for the purpose of earning profits, but in fulfilment 
of the terms on which they bought the business. Their 
lordships were of opinion that the payments were not incurred 
solely for the purpose of making profits ; they were certainly 
not made in the process of earning them, nor did they arise 
out of any transactions in the conduct of the appellants’ 
business. The payments no doubt affected the ultimate 
yield in money of the business, but that was not the statutory 
criterion. Adopting the test laid down by the Lord President 
Clyde in dealing with corresponding words in the British 
Income Tax Act, in Robert Addie & Sons Collieries Ltd. v. 
Commissioners of Inland Revenue (1924), 8.C. 231, at p. 235, 
their lordships were of opinion, on grounds different from 


those of the High Court of Bombay, that the deduction 
claimed was inadmissible, and that the appeal should be 
dismissed. 

CounsEL: Raymond Needham, K.C., R. P. Hills and 
R. Parikh, for the appellants; Hubert Hull, for the 
respondent. 

Soxicrrors : Stanley Johnson & Allen ; The Solicitor, India 
Office. 


[Reported by R. C. CALBURN, Esq. Barrister-at-Law.] 


House of Lords. 
Wragg v. Samuel Fox & Co., Ltd. ; Charlesworth v. Same. 


Lord Thankerton, Lord Russell of Killowen and Lord Roche. 
15th March, 1937. 


WorKMEN’Ss CoMPENSATION—SILICOSIS—WORKMAN NOT 
Exposep To Dust or Sitica Rock But EmMpLoyep UNDER- 
GROUND IN A CoaL MinE—WHETHER EnrTITLED To CLainm— 
Various INpustTRIES (SiLicosis) ScHEME, 1931 (S.R. & O. 
1931, No. 342), para. 2—Various InpustrRiEs (SILIcosIs) 
AMENDMENT ScHEME, 1934 (S.R. & O. 1934, No. 1155). 
Appeal from a decision of the Court of Appeal. 

The facts in the respective appeals gave no ground for 
distinction, the decision in the case of Charlesworth following 
that of Wragg by consent and without argument on the 
particular question at issue. Wragg was employed by the 
respondent company for forty-one years up to the 19th April, 
1935, the last twenty years of this time being spent in under- 
ground work, heading and ripping on alternate days. For 
the last few years the appellant had experienced “ tightness,” 
and finally ceased work on the 19th April, 1935. He was 
examined by the medical board appointed for that purpose, 
and, on the 21st June, 1935, was certified as suffering from 
silicosis and as totally incapacitated. The beginning of the 
disablement was certified as the 19th April, 1935. The 
county court judge made an award in the appellant’s favour 
which was set aside by the Court of Appeal. The question 
in the appeal was whether the appeilant was employed in one 
of the processes to which the Various Industries (Silicosis) 
Scheme, 1931, as amended in 1934, applied. The county 
court judge found that the appellant was constantly exposed 
to silica dust at his work, that the silicosis was due to the 
nature of his employment with the respondents, and that the 
disease could not have been contracted in any other way. 
He also found that the appellant was not expose to the dust 
of, and that he had not handled or moved, silica rock. By 
para. 2 of the Various Industries (Silicosis) Scheme, 1931, the 
Scheme is made applicable to men employed in “ (i) mining 
and quarrying of silica rock . . . (vi) handling or moving 
silica rock...” By para. 5, where a workman has been 
employed for five years or more in any of the named processes, 
the burden is on the employer of proving that the disease is 
not due to the employment. By the Various Industries 
(Silicosis) Amendment Scheme, 1934, “‘ the processes specified 
in para. 2” of the Scheme of 1931 are to include “ any 
operation underground in any coal mine.” By a proviso to 
para. 2 (iii) (b) of the Scheme of 1931 the employer is relieved 
of liability under the paragraph if he proves that the workman 
has not, during the employment to which the disease is 
alleged to be due, been exposed to the dust of silica rock. 

Lorp THANKERTON said that, although it was clear that the 
appellant was employed in an operation underground in a 
coal mine, the respondents maintained that the amendment 
made in 1934 was subject to the proviso to para. 2 (iii) (b). 
In his (his lordship’s) opinion, the words ‘the processes 
specified in paragraph 2 of the said scheme” clearly com- 
prehended all the eight sub-paragraphs, and the new inclusion 
must be that of an additional sub-paragraph. The language 
used could not be read as meaning that the amendment was 
to be included in any particular sub-paragraph. The decision 





of the Court of Appeal appeared to go outside the province of 
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the court, and to qualify and restrict the plain language used 
so as to substitute for the words “ as if the processes specified 
in para. 2 of the said scheme ” the words “ as if the processes 
specified in sub-para. (iii) of para. 2 of the said scheme.” The 
appeals must be allowed. 

The other noble lords concurred. 

CounseL: Sir Stafford Cripps, K.C., J. Neal and G. Slack, 
for the appellants (the workmen); Craig Henderson, K.C., 
F. W. Beney and Sutton-Nelthorpe, for the respondents. 

Soxricrrors: Corbin, Greener & Cook, agents for Raley & 
Sons, Barnsley ; Johnson, Weatherall, Sturt & Hardy, agents 
for Parker Rhodes, Cockburn & Co., Rotherham. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Kirk v. Eustace. 


Lord Atkin, Lord Thankerton, Lord Russell of Killowen, 
Lord Wright and Lord Roche. 4th May, 1937. 
Hussanp AND Wire—Derep or SEeparatTion—CovENANT 

BY Hussanp To Pay Wire ALLOWANCE DURING HER 

Lire—DeatH or HusBanp—WHETHER COVENANT STILL 

ENFORCEABLE. 

Appeal from an order of the Court of Appeal (Slesser and 
Scott, L.JJ.; Eve, J., dissenting). 

A deed of separation entered into by a husband and wife 
in 1922 provided, inter alia, that the husband would pay the 
wife during her life and dum casta £2 a week without any 
deductions. The payments were to cease if cohabitation were 
resumed, but there was no provision for divorce or the death 
of either party. The husband having died in February, 1936, 
until when the payments had been regularly maintained, the 
payments ceased, and the wife sued the husband’s executors 
for arrears. The Court of Appeal, reversing the decision of 
the county court, held that the covenant to pay determined 
on the husband’s death. The wife appealed. 

Lorp Arxrn said that the deed was in a very common form, 
and that on the plain construction of it no question, it appeared 
to him, could arise but that the estate remained liable to pay 
the sum which the husband had covenanted to pay to the 
wife during her life. The wife was still alive, and therefore 
she would, one would have thought, have become entitled 
under the covenant to receive the money during her life. 
The view taken by the majority in the Court of Appeal was 
that, in a deed of that kind, the main object was to provide 
for the parties, living apart, that on the death of the husband 
they could no longer live apart, that inasmuch as they could 
no longer live apart the whole basis of the contract disappeared, 
and that thereupon the agreement came to an end. He 
(his lordship) found himself quite unable to accept that view. 
It had already been established by authority that a covenant 
to pay for life expressed in a separation deed did not come 
to an end after the marriage ties had ceased to exist ; in other 
words, did not come to an end on the divorce of either of the 
parties. It was, he thought, a most ordinary obligation for 
a wife to stipulate on her own behalf that a payment under 
such a deed as the present should continue during her life, 
otherwise she would be left on the death of her husband 
without any provision at all for her maintenance. He failed 
to see, with great respect to the lords justices, any ground 
whatever for invoking on either the principle of frustration 
or any other principle any implicit term which could bring 
the stipulation on the part of the husband to an end on his 
death. The deed clearly and plainly imposed an obligation 
on the husband’s estate to continue the payment until a 
contrary intention was expressed. He (Lord Atkin) found no 
contrary intention expressed in the deed. 

The appeal must be allowed. 

The other noble lords concurred. 

CounseL: Richard Elwes and R. O. Wilberforce, for the 
appellant ; Willoughby Jardine, K.C., and C. W. Salter, for 
the respondents. 





Soricrrors: A. E. Hamlin, Brown & Co., agents for 
Pearlman & Rosen, Hull; F. Eustace & Co. 
(Reported by RB. C. CALBURN, Esq., Barrister-at-Law.] 


Court of Appeal. 


Harrods Ltd. v. Tester. 


Lord Wright, M.R., Romer and Scott, L.JJ. 
lith and 12th March, 1937. 


GARNISHEE—DeEsts oF WireE—BankING Account IN HER 
NamMe—Fep with HusBANnD’s MonEY—WHETHER RESULT- 
1ING Trust IN HER FAVOUR. 

Appeal from the King’s Bench Division. 


A married woman owed money to a company who had 
obtained a judgment against her for the price of goods, chiefly 
clothing purchased by her. They now sought to garnishee a 
banking account in her name. It had always been fed by 
her husband’s money and not by hers, and used partly for 
domestic accounts and partly for his own purposes, she 
having given the bank a mandate to honour his signature. 
The Divisional Court gave judgment for the company. 

Lorp Wricut, M.R., allowing the husband’s appeal, said 
that where a husband had paid money into an account in his 
wife’s name there was a prima facie presumption of a gift, 
but the court had to examine all the facts to see whether in 
truth there was a resulting trust in his favour, so that in 
equity the money was his. If he had put it into someone 
else’s name, primé facie there would be a resulting trust for 
him. His lordship referred to Marshal v. Crutwell, L.R. 20 
Kq. 328, at p. 329, and Lloyd v. Pughe, 8 Ch. App. 88, and said 
that a banking account could not be garnisheed, though in 
the judgment debtor’s name, if it could be shown that no 
part of the moneys in the bank belonged to him (Hancock v. 
Smith, 41 Ch. D. 456). On the facts this account could not 
be garnisheed. 

Romer and Scorr, L.JJ., agreed. 

CounsEL: Eddy, K.C., and Fortune; A. E. Beecroft. 

Soxicirors: £. C. Randall ; McKenna & Co. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Howard v. Odhams Press Ltd. 


Greer, Slesser and Greene, L.JJ. 
17th February and 22nd March, 1937. 


ConTRACT—STATEMENT REGARDING OFFENCES—AGREEMENT 
Not TO DiscLose—WHETHER VALID—Pus.tic PoLicy— 
DiIscLOSURE—DAMAGE CAUSED. 


Appeal from a decision of Porter, J. 


The defendants had for many years organised crossword 
competitions in two newspapers published by them, large 
prizes being awarded. Suspecting that fraudulent cheating 
was going on among the sorters in the competition depart- 
ment, they initiated inquiries and got into touch with the 
plaintiff who had been employed as a sorter. On the 26th 
February, 1934, he made an oral statement to the manager 
of the department and immediately after, relying on an oral 
promise of secrecy made by him on behalf of the defendants, 
signed a written statement to the effect that he had taken 
part in a fraud in connection with a competition in another 
paper, that two further frauds were proposed, but not yet 
committed, and that there were three gangs in the defendants’ 
department working the fraud regularly every week. The 
method was made known and it was set out that the plaintiff 
made the statement on the definite understanding that it was 
not to be used against him or revealed to any third party. 
At the same time there was an oral agreement that the 
plaintiff would help the defendants to discover the perpetrators 
of past swindles in return for help with money. On the 
9th April, the manager having come to the conclusion that the 
plaintiff was not performing his part of this agreement and 
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that, therefore, the defendants were released from their 
obligation of secrecy, sent to the plaintiff's trade union 
a copy of his written statement. Consequently, on the 
18th April, the branch committee purported to expel him, 
and by reason of this action he had been unable to get work 
in his trade. The plaintiff now brought this action for 
damages for breach of contract. Porter, J., held that the 
contract was not void as being contrary to public policy, but 
that the damage ensuing to the plaintiff was due to his own 
wrongful acts and awarded nominal damages of 40s. The 
plaintiff appealed and the defendants cross-appealed. 

GREER, L.J., dismissing the appeal and allowing the cross- 
appeal, said that the agreement was invalid as being contrary 
to public policy. If it had been valid, Porter, J., was right in 
awarding only nominal damages, for the plaintiff was seeking 
to recover damages due to his own wrongful acts. Those 
acts were the causa causans of the damage suffered by him 
through losing his membership. The revelation of his 
confession of those acts was only the causa sine qua non. 
(See Weld-Blundell v. Stephens [1919] 1 K.B. 520; [1920] 
A.C. 956.) 

SLEsseR and GREENE, L.JJ., agreed. 

CounsEL: O'Sullivan, K.C., and Cloutman; Beyfus, 
K.C. and V. Holmes. 

Soricirors: Kays & Jones; Lewis & Lewis. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Lever Brothers Ltd. v. Kneale and Bagnall. 
Slesser and Greene, L.JJ. 6th April, 1937. 


PRacTICE—INJUNCTION—COMMITTAL FOR ALLEGED DIs- 
OBEDIENCE—ORDER BY JUDGE IN CHAMBERS—APPEAL— 
OrDeER LIV, r. 23. 


Appeal from a decision of Finlay, J. 


In an action in respect of libel against the defendants, the 
plaintiffs recovered damages, and an order was made 
restraining the defendants from publishing the libels com- 
plained of. ‘Subsequently it having been alleged that Bagnall 
had disobeyed the order, Finlay, J., in chambers, made an 
order committing him for contempt. He appealed to the 
Court of Appeal. 

Stesser, L.J., in giving judgment on a preliminary 
objection, said that it had been argued that this was not a 
matter of practice and procedure within Ord. LIV, r. 23, 
and that the appeal lay to the Divisional Court, but this was 
not well founded (see Poyser v. Minors, 7 Q.B.D. 329, at p. 333). 
It had been contended that, in so far as an order for an 
injunction had been made, the court was functus officio, and 
whatever was done thereafter was not practice or proceeding 
in the same subject-matter, but that was erroneous. The 
court retained jurisdiction to deal with its orders by way of 
prohibition or for specific performance. The matter was 
within Ord. LIV, r. 23, and appeal lay to the Court of Appeal. 

GREENE, L.J., agreed. 

CounsEL: R. M. Hughes. (The appellant appeared in 
person). 

Soxicitors : Pritchard, Englefield & Co., agents for Simpson, 
North, Harley & Co., of Liverpool. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


High Court—Chancery Division. 
In re G. Winterbottom (Leeds) Ltd. 
Simonds, J. 16th March, 1937. 


CoMPANY—VOLUNTARY LIQUIDATION—RENT OF PREMISES 
IN ARREAR — LANDLORDS Directors — DIstrREss — 
CompaNIiEs Act, 1929 (19 & 20 Geo. 5, c. 23), s. 252. 

A company incorporated in 1931 with a capital of £7,000 


in that year took a lease of premises at £280 a year from 
landlords who were also directors. Rent was paid till October, 


at a loss. The company having gone into voluntary liquida- 
tion in 1937, the landlords levied a distress on its goods for 
arrears of rent amounting to £1,470. The iquidator sought to 
restrain them from proceeding with it. 

Stmonps, J., in giving judgment, said that under ss. 172 
and 252 of the Companies Act, 1929, the court could restrain 
a distress. His lordship referred to In re Roundwood Colliery 
Co. [1897] 1 Ch. 373, at p. 381, and Venner’s Electrical Cooking 
and Heating Appliances Ltd. v. Thorpe [1915] 2 Ch. 404, at 
p. 408. It had been argued that the creditors had been giving 
credit without the means of knowing that a debt had been 
accumulating in respect of which the landlords might make a 
preferential claim, and that the position could only arise 
where the landlords were also directors, because no other 
landlords would have allowed the rent to be so long in arrear. 
In the circumstances the distress should be limited to a 
period of two years before the winding up, an estimate based 
on the amount in arrear which landlords other than directors 
might conceivably have allowed. The distress should be 
restrained, save to the extent necessary to meet two years’ 
arrears. 

CounsEL: J. A. Reid ; Stanley Price. 

Soxicirors : Sharpe, Pritchard & Co., agents for Harrison 
& Sons, of Leeds ; Maxwell, Batley & Co., agents for Simpson, 
Curtis & Burrill, of Leeds. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.) 


In re Edwards’ Will Trusts; Brewer v. Gething. 
Farwell, J. 15th April, 1937. 


LIMITATION OF ACTIONS—INTEREST UNDER TRUST—INTEREST 
ParTLy REALTY AND PartLy PERSONALTY—MortTGAGE— 
COMMUNICATIONS FROM TRUSTEES TO MortTGAGEES— 
WHETHER ACKNOWLEDGMENT—REAL Property Limita- 
TION Act, 1874 (37 & 38 Vict. c. 57), s. 8. 


In 1895 and 1896, F.G. executed two mortgages of his 
prospective share under the will trusts of L.E., the trust 
property consisting partly of realty and partly of personalty, 
the trustees having power to sell and convert into money and 
to invest the proceeds in various ways. By the first mortgage 
he mortgaged to J.G. the freehold and leasehold properties 
to which he was entitled under the testator’s will, as security 
for £150 payable on the 5th December, 1895. By the second 
mortgage to T.B. he mortgaged all his interest under the 
will in consideration of his discounting his promissory note 
for £300. In 1897, F.G. was adjudicated bankrupt. No 
interest was paid and no acknowledgments of the mortgage 
debt were made by him or by his trustee in bankruptcy. The 
estate having become distributable, the estate accounts and 
distribution statement were prepared on the instructions of the 
solicitors to the trustees of the testator’s will. These were 
sent by them to the mortgagees. The share of F.G. was 
now represented by the sum of £667 14s. 8d. on deposit at 
the Midland Bank. The question having arisen whether 
the mortgage debts were barred, the mortgagees contended 
that the communications sent to them by the trustees of the 
will constituted acknowledgments within s. 8 of the Real 
Property Limitation Act, 1874. 

FarweE.., J., in giving judgment, said that under s. 8, 
so far as the money was secured by a charge on real estate, 
the claim must be barred unless there had been an acknow- 
ledgment within the section. The question was whether 
these communications were acknowledgments given by the 
person by whom the debt was payable, or his agents. Toft 
v. Stephenson, 1 De G. M. & G. 28, and Bradshaw v. 
Widdrington [1902] 2 Ch. 430, did not help the mortgagees. 
The trustees were not persons bound as between themselves 
and the mortgagor to make the payment, and could not give 
an acknowledgment within the section. The debt secured 
by the first mortgage was barred inasmuch as it was a 





1931, but not afterwards. Thereafter business was carried on 


mortgage of realty, and also the second mortgage so far as it 
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comprised real estate at the date of the mortgage. So 
far as it was a mortgage of personalty, it was not barred. 
CounsEL: Timins ; W. Waite ; Rawlence ; L. W. Byrne. 
Souicitors : Kinch & Richardson, agents for Davis Lloyds 
& Wilson, of Newport, Mon.; Harold Blaiberg ; Tarry, 
Sherlock & King. 
(Reported by Francis H. Cowper, Esq., Barrister-at-Law.) 


High Court—King’s Bench Division. 
Commissioners of Inland Revenue v. Ledgard. 
Lawrence, J. 17th and 18th March, 1937. 
ReveNvE—INcoME TAX—PARTNERSHIP—SHARE OF DECEASED 

PARTNER—PURCHASE PRICE MADE ASCERTAINABLE BY 

REFERENCE TO PARTNERSHIP PROFITS FOR THREE YEARS— 

WHETHER Sums so Parp FoR PurRCHASE CAPITAL OR 

INCOME. 

Appeal by case stated from a decision of the Commissioners 
for the Special Purposes of the Income Tax Acts. 


In 1932 the respondent, Ledgard, entered into a deed of 
partnership with three other persons. A provision of the 
deed was that in the event of a partner’s death the partnership 
should continue, and that the purchase money of the deceased 
partner’s share should be either as agreed between his personal 
representatives and the surviving partners, or, failing agree- 
ment, a sum equal to half of the share of profits which the 
deceased would have received for three years beginning from 
the first day of the month following the partner’s death. 
A partner having died in June, 1933, the surviving partners, 
two of whom were the deceased’s executors, did not agree 
on a fixed purchase price for the deceased’s share in the 
partnership, but took a sum equal to half the deceased’s share 
in the profits from the Ist July to the 3lst December, 1933, 
and the profits from the latter date to the 3lst December, 1934, 
and paid those sums to the personal representatives of the 
deceased as the purchase price of his share. The respondent 
contended that, in computing his total income for sur-tax 
purposes for 1933-34 and 1934-35, he was entitled to deduct 
the share of the payments to the deceased partner’s personal 
representatives which fell on him. The Special Commissioners, 
accepting that contention, reduced the assessment made on 
the respondent accordingly. The Commissioners of Inland 
Revenue appealed. 

LAWRENCE, J., said that it had been laid down in 
Commissioners of Inland Revenue v. Ramsay (1935), 79 Sou. J. 
626; (C.A.) 987; 20 Tax Cas. 79, that the real substance of 
the transaction was the matter which had to be considered. 
It was argued for the respondent that the true construction 
of the agreement was that the purchase money for the deceased 
partner’s share should be paid in three annual instalments, and 
that, having regard to the fact that there was no previously 
quantified sum, the sums payable and which were to be fixed 
by reference to the partnership profits for three years were 
income for the purposes of the Income Tax Acts. It was said 
that the money was to be paid by instalments, and that the 
partners did carry out that construction of the agreement, and 
that that fact, coupled with the fact that the sums to be paid 
were dependent on the fluctuation of the partnership profits, 
rendered those sums income and not capital. Counsel for the 
respondent relied on the dictum of Walton, J., in Chadwick v. 
Pearl Life Insurance Co. [1905] 2 K.D. 50, at p. 514, and on 
Ramsay's Case, supra, where £15,000 was fixed as the purchase 
money for a dentist’s business. In his (his lordship’s) opinion, 
the true construction of the agreement in the present case 
was not that the purchase money was to be paid by annual 
instalments out of the partnership business without quantifying 
the amount payable in any way. The comments on Walton, 
J.’s, dictum made by Scott, L.J., in Dott v. Brown, 79 Sou. J. 
610; (C.A.) 80 Sox. J. 245; 154 L.T. 484, at p. 488, were 
relevant here. It was erroneous to say that this was not a 








capital payment because the purchase price was to be 
dependent on the profits of the business for three years 
specified. That was a fairly common method of arriving at the 
value of a share in a business, where a large part of the share 
was dependent on goodwill. As Lord Buckmaster said in 
Glenborg Union Fire Clay Co. Ltd. v. Commissioners of 
Inland Revenue (1922), 12 Tax Cas. 427, at p. 464, the fact that 
annual profits (which were, of course, of the character of 
income) were used as the measure of a sum did not affect the 
quality of the sum arrived at by that method. The sum here 
was a lump sum payable not by instalments but at the end of 
three years when it had been ascertained. The appeal would 
be allowed. 

CounseL: The Solicitor-General (Sir Terence O’Connor, 
K.C.), and R. P. Hills, for the appellants ; J. S. Scrimgeour, 
for the respondent. 

Soxicrrors : Solicitor of Inland Revenue ; G. M. Saunders 
& Son. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.) 


Duckworth v. Lowe (Inspector of Taxes). 
Lawrence, J. 22nd March, 1937. 
REvVENUE—INcOoME TAX—TAXPAYER NOT RESIDENT IN 

Unirep KingpoM—ANNUAL VIsITSs TO AN ADDRESS IN 

Unirep Kingpom—WIreE REestIpDENT—WHETHER HvusBAND 

ASSESSABLE IN RESPECT OF WIFE’S INcomME—INCOME TAx 

Act, 1918 (8 & 9 Geo. 5, c. 40), s. 102 (3)—Scuepu te D, 

MIScELLANEOUS RULEs, r. 4 (5). 

Appeal by case stated from a decision of the Commissioners 
for the Special Purposes of the Income Tax Acts. 


Assessments were made on the appellant in respect of 
war loan, bank and national savings bond interest receivable 
by his wife in the four years 1929-30 to 1933-34. The appellant 
was not resident in the United Kingdom during any of the 
years for which the assessments were made. He carried on 
no trade, profession, employment or vocation, and was not a 
householder in the United Kingdom during any of those years. 
His wife, however, was a person residing in the United 
Kingdom for the years, and she was, during the whole period, 
a married woman living with her husband within the meaning 
of r. 16 of the All Schedules Rules, Income Tax Act, 1918. 
The appellant visited the United Kingdom for a short period 
during each of the years for which the assessments were made, 
and was at some time during each of those years (either with 
or without his wife) at the offices of a firm of chartered 
accountants, Water Street, Liverpool. The assessments 
appealed against were ‘made as at that address. The Com- 
missioners were of opinion that the appellant could be assessed 
wherever he was in the United Kingdom during the years in 
question, and confirmed the assessments. 

LAWRENCE, J., said that it was argued for the appellant 
that, as he was not resident within the United Kingdom, he 
was not assessable. It was, of course, admitted that a non- 
resident might be chargeable to income tax, but it was said 
that only residents were assessable, reliance being placed on 
Kensington Income Tax Commissioners v. Aramayo [1916] 
1 A.C. 215, where the House of Lords held that ss. 106 and 108 
of the Income Tax Act then in force, when read together, were 
exhaustive, and that the taxpayer could only be assessed in 
respect of his foreign possessions or income at one of those four 
ports, and that he could not be assessed in any other part of 
the United Kingdom, although he might have a residence in 
some other part of it. It was argued that, similarly, r. 4 (5) of 
the Miscellaneous Rules applicable to Sched. B, which dealt 
with the place of assessment, was exhaustive, and was confined 
to persons resident in the United Kingdom, that that was the 
only rule applicable to the appellant, and that, as it had been 
found that he was not resident in the United Kingdom, he 
could not be assessed. The Commissioners had held that the 
appellant was assessable under s. 102 (3) of the Act of 1918, 
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to which the appellant had replied that, in view of the 
Aramayo Case, supra, that section ought to be read as 
applicable only to residents in the United Kingdom. Counsel 
for the appellants had distinguished Tischler v. Apthorpe 
(1885), 2 Tax Cas. 89, on which the Crown relied, on the ground 
that that case dealt with a person who, although not resident 
in the United Kingdom, was admittedly exercising a trade 
there, which, it was said, might be regarded as in a sense 
equivalent to residence for purposes 6f assessment. In his 
(his lordship’s) opinion, it was impossible to read the judgments 
in the House of Lords in the Aramayo Case, supra, in the sense 
that r. 4 was exhaustive and prevented a reference to s. 102 
of the Income Tax Act, 1918. It appeared clear that s. 102 
could not be confined to persons who were resident in the 
United Kingdom. The words of the section were quite general, 
and when they were read in conjunction with r. 4 (5), it was 
clear that persons who were not resident in the United 
Kingdom were liable to assessment whenever they came into 
it. That was in accordance with Tischler v. Apthorpe, supra. 
The appeal must be dismissed. 

CounsEL: J. Millard Tucker, K.C., and P. L. E. Rawlins, 
for the appellant; The Attorney-General (Sir Donald 
Somervell, K.C.), and R. P. Hills, for the Crown. 

Soricrrors: William Webb & Sons; The Solicitor of 


Inland Revenue. 
[Reported by R. ©. CALBURN, Esq., Barrister-at-Law.] 


Probate, Divorce and Admiralty Division. 


Hague v. Hague. 
Langton and Bucknill, JJ. 7th April, 1937. 


HusBAND AND WIFE—MAINTENANCE—ORDER MADE _IN 
South ArricaAa—CoNFIRMATION BY CouRT oF SUMMARY 
JURISDICTION IN ENGLAND—APPEAL TO PROBATE, Divorce 
AND ADMIRALTY DiIvisIoN—APPEAL BY WAY OF CASE 
StatepD To Krine’s Bencn DIvistoN—JuRISDICTION TO 
Hear AppEAL—MAINTENANCE ORDERS (FACILITIES FOR 
ENFORCEMENT) Act, 1920 (10 & 11 Geo. 5, c. 33), ss. 1, 
4 and 7, » . 


This was an | ppeal by the husband from an order of the 
St. Albans magistrates confirming a provisional order made 
ex parte by a magistrate at Johannesburg in South Africa, 
in favour of the wife on proceedings taken by her under the 
Transvaal Ordinance (Deserted Wives and Children Protection) 
No. 44 of 1903. On the matter coming before the Petty 
Sessional Court in pursuance of the Maintenance Orders 
(Facilities for Enforcement) Act, 1920, and the Union of 
South Africa Statute (Maintenance Orders) No. 15 of 1923, the 
order was confirmed, but the amount of maintenance reduced. 
The husband appealed on the grounds, inter alia, that in 
confirming the order the magistrates had gone against the 
weight of the evidence, and that their order was contrary to 
the justice of the case. On appeal the question arose as to 
whether the appeal should not have been brought to the 
King’s Bench Division on a case stated. 

LaneTon, J., in dealing with the point as to jurisdiction, 
said that counsel for the appellant, there being no representa- 
tion on the other side, quite properly had drawn the attention 
of the court to two reported cases under the Maintenance 
Orders (Facilities for Enforcement) Act, 1920, both of which 
had come before the King’s Bench Division, viz., Peagram v. 
Peagram [1926] 2 K.B. 165; 70 Sox. J. 670; and Re Wheat 
[1932] 2 K.B. 716. It was, of course, necessary and important 
for him to establish that the court had jurisdiction to hear the 
present appeal. The matter had not been argued, and, 
therefore, he (his lordship) would not like to express a final 
opinion save that the cases mentioned were cases where there 
had been a case stated, and in Peagram v. Peagram the point 
had been taken that the King’s Bench Division had not 
jurisdiction to hear that particular appeal. The court had 
held that it had jurisdiction to hear cases stated in that way, 
and he saw no reason at all to differ from the opinions there 








expressed, but, as he read those opinions, the court in the 
King’s Bench Division did not say that, where a dissatisfied 
party in a court of summary jurisdiction chose to bring his 
or her appeal to the Probate, Divorce and Admiralty Division, 
there was anything to prevent him or her from doing so. 
What they had said was that the jurisdiction of the courts of 
the King’s Bench Division was not ousted where magistrates 
stated a case. The two things seemed to be quite consistent, 
and the two jurisdictions might quite easily run side by side. 
Reading, therefore, s. 4 (7) in its natural sense, it seemed to 
him that it conferred on a dissatisfied litigant from a court of 
summary jurisdiction the right tocome to their lordships’ court. 

Buckni11, J., agreed. 

On consideration of the facts of the case the court allowed 
the appeal, holding that the order of the court in South Africa 
ought not to be confirmed. 

CounsEL: William Latey (with him Douglas Potter), for 
the appellant. 

Soxicrrors: Pothecary & Barratt, for T. Anderson Davis, 
St. Albans. 


[Reported by J. F. CompTon-MILLER, Esq., Barrister-at-Law.] 


Court of Criminal Appeal 


R. v. Naylor. 
Talbot, du Parcq and Atkinson, JJ. 
15th March, 1937. 


CriminaL Law—Practice—BorstaL TREATMENT—REPORT 
oF Prison CoMMISSIONERS AS TO SuITABILITy oF—Dvuty 
To APPEND REASONS—PREVENTION OF CRIME AcT, 1908 
(8 Edw. 7, c. 59), s. 1 (1). 

Application for leave to appeal against sentence. 

The applicant, Naylor, was sentenced to three years’ 
detention in a Borstal institution by Humphreys, J., at 
Lincoln Assizes, on facts immaterial to this report. In 
reporting, under s. 1 (1) of the Prevention of Crime Act, 1908, 
that the case was not suitable for Borstal treatment, the prison 
commissioners submitted no reasons for their conclusion to 
the court. 

pu Parca, J., giving the judgment of the Court refusing 
leave to appeal, said that in future, in making their report to 
the court, prison commissioners would do well to attach their 
reasons. Humphreys, J., had expressed that view at the trial, 
and the court agreed with him and hoped that the attention 
of those whose duty it was to make those reports would be 
directed to that expression. Ultimately, no doubt, it was for 
the judge to decide whether or not a case wh&s suitable for 
Borstal treatment, but, under the Act, he had to be guided 
in his decision by the commissioners’ report. He ought, 
therefore, to be in a position to decide whether the report rested 
on good or bad reasons. 


No Counsel appeared. 
[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 








Correspondence. 


(The views expressed by our correspondents are not necessarily 
those of THE SOLICITORS’ JOURNAL. ] 


Manufacturer of Dangerous Articles. 
Sir,—In the article under the above heading in your issue 
of the Ist instant, the writer says it will be interesting to see 
whether our courts will extend the principle to cases of 
defective motor cars as has been done in the United States. 
One judge at least, Mr. Justice Lewis (in 1935), has followed 
the American decision in a case where the defendant had been 
guilty of negligence in fitting a side car to a motor cycle, 
thereby in effect creating a new vehicle. The case was only 
reported in Tue Soxicrrors’ Journat and T.L.R., and was 
dealt with fully in an article in 79 Sox. J. 724. 
THE WRITER OF THE PREVIOUS ARTICLE. 





3rd May. 
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Obituary. 


Mr. B. MORICE. 


Mr. Beaumont Morice, Barrister-at-Law, died at his home 
at Bradford on Sunday, 2nd May, at the age of eighty-seven. 
He was educated at Southampton and University College, 
London, and was called to the Bar by the Middle Temple 
in 1877. He became Treasury Counsel for the Mint at the 
Central Criminal Court and on the South-Eastern Circuit. 
in 1895 he was appointed Recorder of Hythe, and from 1914 
to 1934 he was Stipendiary Magistrate for Bradford. 

Mr. G. C. SPRIGGE. 

Mr. George Cooper Sprigge, retired solicitor, of Leicester, 
died recently at the age of seventy-four. Mr. Sprigge, who 
was educated at Shrewsbury and Downing College, Cambridge, 
was formerly a partner in the firm of Messrs. Sprigge and 
Pollard, of Leicester. 








Parliamentary News. 
Progress of Bills. 
House of Lords. 


Aberystwyth Rural District Council Bill. 
Read First Time. 
Army and Air Force (Annual) Bill. 
Royal Assent. 
Ashdown Forest Bill. 
Read Third Time. 
Banbury Waterworks Bill. 
Read Third Time. 
Berkshire County Council Bill. 
Read Third Time. 
Brighton, Hove and Worthing Gas Bill. 
Royal Assent. 
Children and Young Persons (Scotland) Bill. 
Amendments made. 
Coal Mines (Employment of Boys) Bill. 
Amendment agreed to. 
Coulsdon and Purley Urban District Council Bill. 
Read Third Time. [4th May. 
County Councils Association Expenses (Amendment) Bill. 
Read Third Time. [5th May. 
Dunstable Gas and Water Bill. 
Read First Time. [5th May. 
Edinburgh Royal Maternity and Simpson Memorial Hospital 
Order Confirmation Bill. 
Royal Assent. 
Education (Deaf Children) Bill. 
Royal Assent. 
Glasgow Corporation Order Confirmation Bill. 
Reported. 
Great Western Railway Bill. 
Read Third Time. 
Harbours, Piers and Ferries (Scotland) Bill. 
Read Third Time. 
Hastings Corporation General Powers Bill. 
Read Second Time. 
Hastings Extension Bill. 
Read Third Time. 
Hastings Pier Bill. 
Read Second Time. [5th May. 
Hertfordshire County Council (Colne Valley Sewerage, &c.) 
Bill. 
Read Third Time. 
Hydrogen Cyanide (Fumigation) Bill. 
Read Third Time. 
Ilford Corporation Bill. 
Read Third Time. 
Kent Electric Power Bill. 
Read Third Time. [5th May. 
Kingston-upon-Hull Provisional Order Confirmation Bill. 
Royal Assent. {29th April. 
Livestock Industry Bill. 
Read First Time. [5th May. 
Local Government (Financial Provisions) (Scotland) Bill. 
Read Third Time. [5th May. 


[29th April. 
[29th April. 
[5th May. 
[4th May. 
[5th May. 
[29th April. 
[5th May. 


[4th May. 


[29th April. 
[29th April. 
[4th May. 
[4th May. 
[5th May. 
[5th May. 


[5th May. 


[5th May. 
[4th May. 
[4th May. 


Local Government ‘Members’ Expenses) (No. 2) Bill. 
Read First Time. 


[4th May. 





London Midland and Scottish Railway Order Confirmation 
Bill 
Reported. 
London Passenger Transport Board Bill. 
Read Second Time. (5th May. 
Margate, Broadstairs and District Electricity Bill. 
Royal Assent. [29th April. 
Maternity Services (Scotland) Bill. 
Read Third Time. 
Ministry of Health 
lington) Bill. 
Read First Time. [5th May. 
Ministry of Health Provisional Order Confirmation (Guildford) 
Bill. 
Read First Time. [5th May. 
Ministry of Health Provisional Order Confirmation (More- 
cambe and Heysham) Bill. 
Read First Time. [5th May. 
Ministry of Health Provisional Order Confirmation (Rhymney 
Valley Sewerage District and Western Valleys (Mon- 
mouthshire) Sewerage District) Bill. 
Read First Time. [5th May. 
Ministry of Health Provisional Order Confirmation (Selby) 
Bill. 
Read First Time. [5th May. 
Ministry of Health Provisional Order Confirmation (South 
East Essex Joint Hospital District) Bill. 
Read First Time. [5th May. 
Ministry of Health Provisional Order Confirmation (Tyne- 
mouth) Bill. 
Read First Time. [5th May. 
Ministry of Health Provisional Order (Earsdon Joint Hospital 
District) Bill. 
Read Third Time. [29th April. 
Ministry of Health Provisional Order (South Nottinghamshire 
Joint Hospital District) Bill, 
Read Third Time. 
National Trust for Places of Historic 
Beauty Bill. 
Reported, with Amendments. 
North Metropolitan Electric Power Supply Bill. 
Reported, with Amendments. 
Poole Corporation Bill. 
Reported, with Amendments. 
Richmond (Surrey) Corporation Bill. 
Read First Time. [29th April. 
Rickmansworth and Uxbridge Valley Water Bill. 
Royal Assent. [29th April. 
Road Traffic Bill. 
Read First. Time. 
Rothesay Water Order Confirmation Bill. 
Royal Assent. [29th April. 
Saint Paul’s and Saint James’ Churches (Sheffield) Bill. 
Read Third Time. [5th May. 
Sheep Stocks Valuation (Scotland) Bill. 
Reported, without Amendment. 
Sheffield Corporation Bill. 
Read Third Time. 
Sheppey Water Bill. 
Read Third Time. , 
Southern Railway Bill. 
Read Third Time. 
Special Areas (Amendment) Bill. 
Reported, without Amendment. 
Staffordshire County Council Bill. 
Read First Time. [5th May. 
Summary Proceedings (Domestic Proceedings) Bill. 
Read First Time. [4th May. 
Taf Fechan Water Supply Bill. 
Read Third Time. 
Taunton Corporation Bill. 
Read Third Time. 
Torquay Corporation Bill. 
Read Second Time. 
Wandsworth and District Gas Bill. 
Read Third Time. 
West Ham Corporation Bill. 
Read Third Time. 


[4th May. 


[5th May. 
Provisional Order Confirmation (Brid- 


[5th May. 
Interest or Natural 


[4th May. 
[28th April. 
[4th May. 


[4th May. 


[4th May. 
[4th May. 
[4th May. 
[4th May. 
[5th April. 


[4th May. 
[4th May. 
[5th May. 
[4th May. 
[5th May. 


House of Commons. 


Aberystwyth Rural District Council Bill. 
Read Third Time. 

Banbury Waterworks Bill. 
Read First Time. 

Barnsley Corporation Bill. 
Reported with Amendments, 


[29th April. 
[4th May. 


[29th April. 
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Burgess Hill Water Bill. 
Reported with Amendments. 
City of London (Various Powers) Bill. 
Read Second Time. [4th May. 
Coulsdon and Purley Urban District Council Bill. 
Read First Time. [4th May. 
Diseases of Fish Bill. 
Read Third Time. 
Dunstable Gas and Water Bill. 
Read Third Time. 
East Anglesey Gas Bill. 
Read Second Time. 
Exportation of Horses Bill. 
Reported, with Amendments. 
Folkestone Pier and Lift Bill. 
Reported, with Amendments. 
General Cemetery Bill. 
Lords’ Amendments agreed to. 
Glasgow Corporation Order Confirmation Bill. 
Read Third Time. 
Hastings Corporation General Powers Bill. 
Read Third Time. 
Hotels and Restaurants (Gratuities) Bill. 
Withdrawn. 
Ilford Corporation Bill. 
Read First Time. 
Johnstone Burgh Order Confirmation Bill. 
Read First Time. 
Live Stock Industry Bill. 
Read Third Time. [4th May. 
Local Government (Members’ Expenses) (No. 2) Bill. 
Read Third Time. [29th April. 
Local Government Superannuation Bill. 
Read First Time. [4th May. 
Local Government Superannuation (Scotland) Bill. 
Read First Time. [5th May. 
London County Council (General Powers) Bill. 
Reported, with Amendments. [29th April. 
London Midland and Scottish Railway Order Confirmation 
Bill. 
Read Third Time. 
London Passenger Transport Board Bill. 
Read Third Time. 
Mansfield District Traction Bill. 
Reported with Amendments. 
Ministers of the Crown Bill. 
Reported. [29th April. 
Ministry of Health Provisional Order (Birmingham Tame and 
Rea Main Sewerage District) Bill. F 
Read First Time. [4th May. 
Ministry of Health Provisional Order (Earsdon Joint Hospital 
District) Bill. 
Lords’ Amendments agreed to. [30th April. 
Ministry of Health Provisional Order (Halifax) Bill. 
Read First Time. [4th May. 
Ministry of Health Provisional Order (Hornsea) Bill. 
Read First Time. [4th May. 
Physical Training and Recreation Bill. 
Reported, with Amendments. [29th April. 
Pier and Harbour Provisional Order Culag (Lochinver) Bill. 
Read First Time. [30th April. 
Pier and Harbour Provisional Order (Fowey) Bill. 

Read First Time. [5th May. 
Richmond (Surrey) Corporation Bill. 

Read Third Time. 
Road Traffic Bill. 

Read Third Time. [30th April. 
Sheppey Water Bill. 

Read First Time. [4th May. 
Shops ees Trading Restriction) Act (1936) Amendment 

Bill. 


(30th April. 
Staffordshire County Council Bill. 
_ Read Third Time. [5th May. 
Summary Procedure (Domestic Proceedings) Bill [changed 
from ‘‘ Summary Procedure (Matrimonial and Other 
Matters) Bill.’’] 
Read Third Time. 
Taf Fechan Water Supply Bill. 
Read First Time. 
Taunton Corporation Bill. 
Read First Time. [4th May. 
Torquay Corporation Bill. 
Read Third Time. [29th April. 
Walsall Corporation (Trolley Vehicles) Provisional Order Bill. 
Read First Time. [5th May. 


[29th April. 


[4th May. 
[5th May. 
[4th May. 
[4th May. 
[29th April. 
[38rd May. 
[8rd May. 
[29th April. 
[28th April. 
[4th May. 


[5th May. 


[3rd May. 
[29th April. 
[29th April. 


{29th April. 


Amendments considered. 


[3rd May. 
[4th May. 


Questions to Ministers. 
SUPREME COURT OF JUDICATURE (RULES). 

Sir A. WILSON asked the Attorney-General why the rules 
ordered to be made as soon as may be by section 5 of the 
Administration of Justice (Miscellaneous Provisions) Act. 
1933, for the abolition of procedure by order nisi in the case of 
prerogative writs have not yet been issued ; and whether it 
is intended in the near future to give effect to the Act by 
rules under section 99 of the Supreme Court of Judicature 
(Consolidation) Act, 1925, which will put into practice the 
direction given in section 5 of the Act as recommended by 
paragraph 9 of the third and final Report of the Business of 
the Courts Committee. 

The ATTORNEY-GENERAL: Legislation will be necessary 
to carry out the recommendations of the Committee with 
regard to prerogative writs and other matters in Part I of 
the Report. Until that further legislation is passed rules 
cannot effectively be made under the section to which the 
hon. Member refers. I hope it may be possible to introduce 
the required legislation before very long. [5th May. 





LAW REVISION COMMITTEE. 


Sir A. Witson asked the Attorney-General whether, in 
view of the valuable results which have accrued from the 
work of the Law Revision Committee and of the large number 
of matters suitable for and urgently needing consideration by 
such a committee, the Government will consider the possibility 
of appointing at least three more law revision committees 
to deal with criminal, equity and statute law respectively, 
under the chairmanship of the Master of the Rolls, in order to 
ensure effective co-ordination. 

The ATTORNEY-GENERAL: I do not think that my hon. 
Friend’s suggestion would be practicable. The question of 
referring further subjects to the Law Revision Committee is 
constantly under the consideration of my Noble and learned 
Friend the Lord Chancellor. The Committee as at present 
constituted is probably producing as much matter for the 
consideration of Parliament as can be dealt with in such 
Parliamentary time as is available. My Noble Friend fully 
realises the importance of the work referred to. [5th May. 








The Law Society. 


HONOURS EXAMINATION. 


MARCH, 1937. 

At the Examination for Honours of Candidates for Admis- 
sion on the Roll of. Solicitors of the Supreme Court, the 
Examination Committee recommended the following as being 
entitled to Honorary Distinction (the names of the Solicitors 
to whom the Candidates served under Articles of Clerkship 
are printed in parentheses) :— 

First CLASs. . 
(In Order of Merit.) 

Peter Proud, LL.B. London (Mr. Thomas Evander Evans, 
LL.B., M.C., of the firm of Messrs. Curwen, Carter & Evans, 
of London). 

Walter Wood, LL.B. Manchester (Mr. Arthur Lawson, 
of the firm of Messrs. Russell & Russell, of Bolton). ‘ 

SECOND CLASS. 

(In alphabetical order.) 
Godfrey Mark Davis, LL.B. London (Mr. Hyam Davis, of 
London). 
Eric Cyril Boyd Edwards, LL.B. London (Mr. Cyril Ernest 
Edwards, J.P., LL.B., of the firm of Messrs. E. Edwards & Son, 
of London). 
Gerald Francis Fox, LL.B. London (Mr. Cecil George Brown, 
LL.B. and Mr. David Kenvyn Rees, both of Cardiff). 
Alan John Arthur Hanhart, LL.B. London (Mr. Arthur 
Anderson Hanhart, M.A., LL.B., of the firms of Messrs. 
Hanhart & Co. and Messrs. Stallard & Turner, of London). 
Kenneth William Frank Herbertson, LL.B. London 
(Mr. Joshua Leslie Field, of the firm of Messrs. Leslie Field, 
Prior & Co., of London). 
Frank Dickinson Lawton (Mr. Percy John Davis, of the 
firm of Messrs. Bulcraig & Davis, of London). 
Paul Louis Roberts (Mr. Charles John Roberts, B.A., of 
Folkestone). 
William Willis Ruff (Mr. Sydney Jones, of Scarborough). 
Cadwaladr Andrew Vaughan (Mr. Robert Griffith, of 
Blaenau-Festiniog). 
Edward Kenelm Williamson (Mr. Scott Arnott, B.A., 





' of the firm of Messrs. Freshfields, Leese & Munns; and 
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Mr. James Edward Williamson, of the firm of Messrs. 
Williamson, Hill & Co., both of London). 

Wilfred Knoyle Wood (Mr. Evan Richard Wood, of the 

firm of Messrs. Rowe, Watts & Wood, of Ilfracombe). 
THIRD CLASS. 
(In alphabetical order.) 

John Valentine Allen (Mr. Sidney Edgar Baker, B.A., 
of the firms of Messrs. Stanley & Co., of London ; and Messrs. 
Stanley, Wasbrough & Co., of Bristol). 

David Ernest Belham (Mr. Bertram Ewart White, J.P., 
of the firm of Messrs. Reid Sharman & Co., of London). 

Percy Frederick Broadhead (Mr. David Maclver, B.A., 
of the firm of Messrs. Alsop, Stevens & Collins Robinson, 
of Liverpool). 

Henry James Knightley Burne (Mr. Guy Edward Knightley 
Burne, of the firm of Messrs. Lyus, Burne & Lyus, of Diss). 

Walter Crute (Mr. Richard Rutter Crute, Junior, LL.B., 
of the firm of Messrs. R. R. Crute & Son, of Sunderland). 

Russell Arthur Durrant (Mr. Ernest Harper Kempe, of the 
firm of Messrs. Edwin Boxall & Kempe, of Brighton). 

Arnott Leslie Goodrich (Mr. Walter Turner, of the firm 
of Messrs. Turner & Turner, of Torquay). 

John Richard Leyland (Mr. Geoffrey Venables Swann, of 
the firms of Messrs. Slaney & Swann, and Messrs. Sproston 
& Son, both of Newcastle-under-Lyme). 

William Mervyn Lloyd (Mr. Arthur John Evans, of the 
firm of Messrs. A. Russell Thomas & Co., of Neath). 

David Naphtali (Mr. Philip Emanuel, of the firm of Messrs. 
W. R. Bennett & Co., of London). 

John Swindale Nixon (Mr. Harold Brown Hann, of the 
firm of Messrs. Llewellyn & Hann, of Cardiff). 

Charles O’Connor (Mr. Bryan O’Connor, of the firm of 
Messrs. Bryan O’Connor & Co., of London). 

Richard Weston Parsons Peters, LL.B. Bristol (Mr. John 
Ewart Salter, of the firm of Messrs. Stanley, Wasbrough & Co., 
of Bristol). 

Horace Plinston, LL.B. London (Mr. Augustus Thornburn 
Hallaway, of Warrington). 

James Stanislau Burns Selkirk, LL.B. Birmingham 
(Mr. William Kentish, of the firm of Messrs. James, Kentish 
and Atkins, of Birmingham). 

Roy Taylor (Mr. David James Cartwright, of the firm of 
Messrs. Cartwright & Fieldhouse, of Huddersfield). 

Donald Davison Youngs (Mr. John Charles St. Laurence 
Stallwood, of the firm of Messrs. Stallwood & West, of 
Reading). 

Thomas Reynolds Zeal (Mr. Colin McCarraher, of the firm 
of Messrs. Waller & McCarraher, of Southampton). 

The Council of The Law Society have accordingly given a 
(lass Certificate and awarded the following prizes : 

To Mr. Proud—The Clement’s Inn Prize—Value about 
£42. 
To Mr. Walter Wood—The Daniel Reardon Prize— 

Value about £21. 

The Council have given Class Certificates to the Candidates 
in the Second and Third Classes. 

One hundred and forty-one Candidates gave notice for 
examination. 








Societies. 


Gray’s Inn. 


GRAND Day. 

Thursday, 29th April, being the Grand Day of Easter Term 
at Gray’s Inn, the Treasurer (Master Lord Atkin) and the 
Masters of the Bench entertained at dinner the following 
guests: The Earl of Lucan, Lord Macmillan, Mr. Winston 
Churchill, M.P., Lord Justice Slesser, Lord Justice MacKinnon, 
The Treasurer of the Hon. Society of Lincoln’s Inn (Mr. 
Justice Clauson), Sir Henry Badeley, The Warden of Merton 
College, Oxford (Sir John Miles), Sir William Holdsworth, 
K.C., Judge Sir Mordaunt Snagge, The Vice-Chancellor of 
Cambridge University (Mr. G. H. A. Wilson), and Mr. Clement 
Davies, K.C., M.P. The Benchers present in addition to the 
Treasurer were Sir Dunbar Plunket Barton, K.C., Mr. Herbert 
F. Manisty, K.C., Mr. Edward Cayton, K.C., Sir Montagu 
Sharpe, K.C., Sir Robert Horne, K.C., M.P., Sir Cecil Walsh, 
K.C., Mr. R. E. Dummett, Lord Thankerton, Mr. Bernard 
Campion, K.C., Mr. R. Storry Deans, Mr. A. Andrewes 
Uthwatt, Mr. Justice Hilbery, Mr. Noel Middleton, K.C., 
Mr. N. L. C. Macaskie, K.C., Mr. W. Trevor Watson, K.C., 
Sir Albion Richardson, K.C., Mr. R. Warden Lee, The Very 
Rev. W. R. Matthews, Sir Shadi Lal, and Mr. A. D. McNair, 
with the Preacher (Canon F. B. Ottley). 





Law Association. 


The usual monthly meeting of the Directors was held on 
the 3rd May, Mr. Arthur E. Clarke in the chair. The other 
Directors present were Mr. E. Evelyn Barron, Mr. Guy H. 
Cholmeley, Mr. Ernest Goddard, Mr. G. D. Hugh Jones, 
Mr. Frank S. Pritchard, Mr. J. E. W. Rider, Mr. John Venning 
and the Secretary, Mr. Andrew H. Morton. Arrangements 
were made for the holding of the Annual General Court on 
Wednesday, 26th, or Thursday, 27th May ; the final accounts 
for the financial year were directed to be paid, and the annual 
report was considered and approved, and other general 
business was transacted. 


The Medico-Legal Society. 


THE BLOOD GROUPS IN BASTARDY CASES. 

At a meeting of this society held on the 22nd April, 
Dr. G. RocHe Lyncu explained the scientific basis of the 
twelve human blood groups, and suggested that they should 
be better known and taken into use in English courts, 
particularly in the determination of accusations of paternity 
under the Bastardy Acts. 

Dr. Davip HARLEY explained that the blood groups were 
inherited according to certain fixed laws; a given couple 
could have children belonging to some blood groups but not 
to others, and it could therefore be said in some cases that, 
an accused man could not possibly have been the father of a 
given child. One out of every three falsely-accused men 
would be acquitted ; in the remainder of cases the test would 
show nothing at all except that the man might, in common 
with several million others, have been the father. 

Mr. D. Harcourt KITcHIN said that the tests ought to be 
better known but that their introduction would be difficult, 
partly because lawyers as a class did not like scientific 
evidence and partly for certain legal reasons. The chief of 
these was that the mother need not co-operate in the test, 
and that if she did not it was useless. If she did, the test 
would probably cost the defendant much more than he could 
afford, for in addition to the laboratory expenses he would 
have to pay the pathologist to come and give evidence of the 
result. Legislation would be necessary, and a draft Bill 
would have to contain provision for compelling the mother 
to submit to the test, and for the expense to be borne by the 

yublic. 
' Mr. Justice HUMPHREYS said that if it were once established 
that the test would result in justice being furthered, it would 
be welcomed by the whole legal profession. There ought to be 
no real difficulty in Parliament passing an Act that a woman 
who desired an affiliation order should submit to the test. 
The court should be allowed to order it to be done by an expert. 
It should be particularly useful in the Divorce Court. The 
Russell rule would forbid a man giving evidence of non-access 
to show that he could not be the father of a child of the 
marriage, but the blood group test, if it were supported by 
a credible scientific witness, might provide this evidence. 





The Hardwicke Society. 


A meeting of the society was held on Friday, 30th April, 
at 8.15 p.m., in the Middle Temple Common Room, the 
President, Mr. J. A. Petrie, in the chair. Mr. Walter Stewart 
moved ‘“‘ That the policy of H.M. Government in regard to 
Spain is giving undue support to the insurgents.” Mr. A. P. 
McNabb opposed. There also spoke Mr. P. H. See, Mr. J. A. 
Grieves, Mr. L. Caplan, Mr. Ankerion, Mr. Campbell Prosser, 
Mr. Specter, Hon. F. P. Howard, Mr. S. Nissim, Mr. South, 
Mr. A. C. Douglas, Mr. Hunt and Mr. McCready. The hon. 
mover having replied, the House divided, and the motion 
was lost by eight votes. 


The Union Society of London. 


A meeting of the Society was held at the Middle Temple 
Common Room, on Wednesday, the 28th April, at 8.15 p.m., 
the President (Mr. S. R. Lewis) being in the chair. Mr. J. P. 
Winckworth proposed the motion: ‘‘ That this House 
approves the Budget.”” Mr. N. T. Fedrick opposed and 
Mr. Russell Clarke, Mr. Orme, Mr. Walter Stewart, Capt. 
Ellershaw, Mr. Fraser, Mr. Grieves and Mr. Morgan also spoke. 
Mr. Winckworth replied. 

A meeting of the Society was held at the Middle Temple 
Common Room on Wednesday, the 5th May, at 8.15 p.m., 
the President (Mr. S. R. Lewis) being in the chair. Mr. J. C. 
Irwin proposed the motion: ‘‘ That the policy of H.M. 
Government in relation to the conflict in Spain is cowardly 
and vacillating.’’ Mr. R. Orme opposed, and Mr. Grieves, 
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Capt. Ellershaw, Mr. Ingram, Mr. Single, the Hon. Secretary 
(Mr. Hubert Moses), Mr. Melville Buckland, the Hon. 
Treasurer (Mr. D. W. Dobson), Mr. Stock and Mr. A. Johnston- 
Wilson (visitor) also spoke. Mr. Irwin replied. Upon 
division the motion was lost by one vote. 





Law Students’ Debating Society. 


At a meeting of the Society held at The Law Society's 
Court Room on Tuesday, 4th May (Chairman, Mr. 
Quentin Hurst), the subject for debate was: ‘‘ That the 
case of Byrne v. Dean (1937), 2 All E. R. 204, was wrongly 
decided.”” Mr. A. T. Wilson opened in the affirmative. 
Mr. M. Foulis opened in the negative. Mr. J. M. Shaw 
seconded in the affirmative. Mr. A. D. Scholes seconded in 
the negative. The following members also spoke: Messrs. 
S. C. Baron, K. Elphinstone, G. Russo, W. S. Chaney, H. F. 
McMaster, J. E. Terry, P. H. North Lewes, W. M. Pleadwell 
and A. Doggett. There were twenty-two members and one 
visitor present. 


Dublin Law Students’ Debating Society. 


A meeting of the Society was held in King’s Inns 
on Thursday, 22nd April, with Mr. Tynan Barrister-at-Law, 
in the chair. This meeting was summoned to hold a legal 
debate, in that of ‘“ Flynn v. Irish Sugar Manufacturing 
Co. Ltd., reported in L.R. [1928] Ir. 525.’”’ The case was by 
way of appeal from a decision of the Supreme Court, and was 
based upon the principles of tort. Mr. McDermott opened 
for the appellant, being supported by Messrs. Reort, Preston 
and Bradfield-England, while Mr. Mason led for the 
respondent company, being followed by Messrs. Jennings, 
McDevitt (auditor), Kirkpatrick and Neville. The Chairman, 
after hearing lengthy arguments and citation of authorities 
from both sides, allowed the appeal. 

Another meeting of the Society was held in King’s Inns, on 
Tuesday, 27th April, with Mr. Coffey, B.L., in the chair. 
The meeting was summoned to hold a general debate, namely : 
‘“That proportional representation should be abolished.’ 
There was a large attendance of members which occasioned 
lively debate, resulting in a liberal exchange of views. The 
motion was moved by Mr. McDevitt (Auditor), supported by 
Messrs. Mason, Jennings, Kirkpatrick, Miss McCurtin and 
Miss Meagher; while Mr. Reart replied for the opposition, 
being followéd by Messrs. McDermott, Green and ‘Bradfield- 
England. The debate was of a very protracted nature, and 
the Chairman, after hearing both sides, addressed the house 
and put the motion, which was carried by a substantial 
majority. 








Legal Notes and News. 


Honours and Appointments. 


The King has been pleased to approve that’ Lord Justice 
MAcKINNON be sworn of His Majesty’s Privy Council on his 
appointment as a Lord Justice of Appeal. 


The King, on the recommendation of the Home Secretary, 
has been pleased to approve the following appointments :— 
Mr. RAGLAN H. E. H. SOMERSET to be Recorder of 
Gloucester in the place of Mr. A. Ralph Thomas, who has 
been appointed Assistant Judge of the City of London 
Court. Mr. Somerset, who is a member of Gray’s Inn and 
the Middle Temple, was called to the Bar in 1911. 

Mr. R. C. Hutron to be Recorder of Oswestry in the 
place of Mr. Raglan Somerset. Mr. Hutton was called to 
the Bar by the Inner Temple in 1923. 

Mr. J. F. BOURKE to be Recorder of Ludlow in the place 
of Mr. A. W. Cockburn, who has been appointed Recorder 
of Oxford. Mr. Bourke was called to the Bar by Gray’s 
Inn in 1922. He is also a member of the Irish Bar. 


It is announced by the Colonial Office that His Majesty 
the King has been pleased to approve the appointment of 
Mr. CHARLES CYRIL GERAHTY, Legal Adviser to the Governor 
of Malta, to be Chief Justice of Trinidad and Tobago, in 
succession to Sir Charles Belcher, who has retired. 


The Lord Chancellor has appointed Mr. JAMES GORDON 
JEUDWINE to be the Registrar of tees and Sleaford County 
Courts as from the Ist May, 1937. Mr. Jeudwine was 
admitted a solicitor in 1904. 


The Chancellor of the Duchy of Lancaster has appointed 
Mr. GEORGE JusTIN LYNSKEY, K.C., to be Judge of the Salford 
Hundred Court of Record. Mr. Lynskey was called to the 
Bar by the Inner Temple in 1920. 





The Governor of Northern Ireland has appointed Mr. G. B. 
Hanna, K.C., to be County Court Judge and Chairman of 
Quarter Sessions for County Tyrone. 


Mr. R. K. CHAPPELL, K.C., has been elected a Master of the 
Bench of the Inner Temple. Lorp HeEwart, Lord Chief 
Justice, has been elected Reader for the Summer Vacation. 


Mr. G. G. CORBLE has been appointed to succeed Mr. F. W. 
Geary as Secretary and Parliamentary Officer of the Thames 
Conservancy Board on the latter’s retirement in October next. 
Mr. Corble, who was admitted a solicitor in 1904, has been 
Solicitor to the Board for twenty-eight years. He will be 
succeeded in that position by Mr. G. E. WALKER, who has 
been Assistant Solicitor for six years. Mr. Walker was 
admitted a solicitor in 1929. 


Professional Announcements. 
(2s. per line.) 


I, ALFRED ROBERT LLEWELLIN-TAYLOUR, of 39, Argyll 
Road, Kensington, London, W.8, and 5, New Square, 
Lincoln’s Inn, London, W.C.2, M.A., Barrister-at-Law, 
heretofore called and known by the name of Alfred Robert. 
Taylour HEREBY GivE NoTIcE that on the 17th day of 
February, 1937, I renounced and abandoned the use of my 
said surname of Taylour and assumed in lieu thereof the 
surname of Lilewellin-Taylour AND FURTHER that such. 
change of name is evidenced by a Deed dated the said 
17th day of February, 1937, duly executed by me and 
attested and enrolled in the Enrolment Department of the 
Central Office of the Supreme Court of Judicature on the 
9th day of March 1937. 

Dated the 28th day of April, 1937. 

ALFRED ROBERT LLEWELLIN-TAYLOUR. 


Notes. 

Mr. Frederick Henry Bright, solicitor, of Maldon, Essex, 
has completed fifty years as clerk to the justices of the Petty 
Sessional Division of Dengie, Essex. 

A team of members of the Bar Golfing Society beat London 
Solicitors by five victories to four in a singles and foursomes 
match played over the Berkshire Club’s course, near Ascot, 
on Saturday, Ist May. 


The results of the professional examinations of the 
Auctioneers’ and Estate Agents’ Institute, held in March last, 
have now been issued. There were 560 candidates, of whom 
344 passed, being 61.4 per cent. 

The Earl of Bessborough and Mr. John Frederick Heaton 
have been appointed Directors of the Alliance Assurance Co. 
Ltd. Mr. Lionel N. de Rothschild, O.B.E., has been re-elected 
Chairman, and Mr. H. A. Trotter has been re-elected Deputy- 
Chairman. 


A public lecture on ‘“ International Law and the Spanish 
Civil War’ was given by Professor H. A. Smith, D.C.L. 
(Professor of International Law in the University of London), 
at the London School of Economics and Political Science, on 
Thursday, 6th May. 


The Duke and Duchess of Kent were present last Tuesday 
at a reception given in the Middle Temple Hall by the Treasurer 
and Masters of the Bench to the Delegates of the Parliaments 
of the Empire. The guests were received by the Master 
Treasurer (Mr. Heber Hart, K.C.) and Mrs. Lindsay. 


The Council of the Institution of Municipal and County 
Engineers has awarded the Richard Pickering Gold Medal 
and Prize for 1937 to Mr. John G. Jefferson, deputy borough 
engineer of Darlington, for a thesis entitled ‘‘ The Practical 
Application of the Restriction of Ribbon Development 
Act, 1935, in Relation to Town Planning and Highway 
Improvement.” 


The Society of Incorporated Accountants is holding a 
conference in Belfast from 23rd June to 26th June next. 
An address will be given by the President of the Society, and 
the following papers will be read: ‘‘ Accountancy in Relation 
to Irish Industry and Commerce ”’ (by Mr. D. Tilfourd Boyd), 
and ‘ The Structure of Limited Liability Companies ”’ (by 
Mr. F. Woolley). 


An ordinary meeting of The Medico-Legal Society will be 
held at Manson House, 26, Portland Place, W.1, on Thursday, 
the 27th May, at 8.30 p.m., when a paper will be read by 
Alexander Baldie, M.B., Ch.B., on ‘The Prevention and 
Treatment of Delinquency.’’ Members may introduce guests 
to the meeting on production of the member’s private card. 
Arrangements have now been made for the provision of light 
refreshments at the conclusion of the meeting. 
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Changes in the system of giving legal aid to the poor in 
Scotland are recommended in the report of the Committee 
on Poor Persons Representation (Scotland), says The Times, 
now published (Stationery Office, price 9d.). The report 
recommends the making of an annual grant by the Treasury 
to the General Council of Solicitors in Scotland to defray 
expenses of legal assistance in civil matters, and the establish- 
ment in each district of a panel of solicitors—with a clerk 
paid from the Treasury—to deal with matters of gratuitous 
representation. Agents for the poor, it is stated, should be 
prohibited from accepting any money from a poor person, 
infringement of this rule to be treated as contempt of court. 
In regard to criminal courts, it is recommended that the local 
authority in large towns should provide out of public funds 
a public defensor for poor persons accused before the police 
courts. 


solicitor, of Ipswich, left estate of the 
gross value of £13,498, with net personalty £8,552. He left 
£250 to the fabric sustentation fund of St. Mary le Tower 
Church, Ipswich, and £500 each to his clerks, George Ernest 
Daldy and Harold Mowson Harvey, if still in his service. 


Mr. Henry Casley, 


High Court of Justice. 
. VACATION, 1937. 


NOTICE. 
no sitting in 


WHITSUN 


There will be court during the Whitsun 
Vacation. 

During the Whitsun Vacation all Applications ‘‘ which may 
require to be immediately or promptly heard,’’ are to be made 
to The Honourable Mr. Justice Lewis. 

The Honourable Mr. Justice Lewis will act as Vacation 
Judge from Wednesday, 12th May, 1937, to Sunday, 23rd May, 
1937, both days inclusive. His Lordship will sit as King’s 
Bench Judge in Chambers in King’s Bench Judge’s Chambers 
on Wednesday, 19th May, at 11 o’clock. On other days within 
the above period, applications in urgent matters may be made 


to his lordship personally or by post. 


When applications are made by post the brief of counsel, 


Judge by post or rail prepaid, accom- 
panied by office copies of the affidavits in support of the 
application, and also by a minute, on a separate sheet of paper, 
signed by Counsel, of the order he may consider the applicant 
entitled to, and also an envelope, sufficiently stamped, 
capable of receiving the papers, addressed as follows : — 
“Chancery Official Letter: To the Registrar in Vacation, 
Chancery Registrars’ Chambers, Royal Courts of Justice, 
London, W.C.2.”’ 

The papers sent 
Registrar. 

The address of the Vacation Judge can be obtained on 
application at the Chancery Registrars’ Chambers, Room 136, 
Royal Courts of Justice. 

Chancery Registrars’ Chambers, 

Royal Courts of Justice. 
May, 1937. 


should be sent to the 


to the Judge will be returned to the 








Court Papers. 


Supreme Court of Judicature. 


ATTENDANCE ON 
Grovr II. 


Rota OF REGISTRARS IN 


Mr. Justice 
LUXMOORE. 
Witness. Witness. 
Part Il. Part I. 
Mr. Mr. Mr. Mr. 
Jones More More *Blaker 
Ritchie Hicks Beach Hicks Beach *More 
Grovr II. Grovr I. 
Mr. Justice Mr. JusTIcE 
FARWELL. CROSSMAN. 
Non- Witness. Witness. Witness. 
Part I. Part II. 
Mr. Mr. Mr. Mr. 
May 10 Hicks Beach *Andrews * Jones Ritchie 
» ll Andrews * Jones *Ritchie Blaker 


*The Registrar will be in Chambers on these days, and also on the 
days when the Court is not sitting. 

The Whitsun Vacation will commence on Wednesday, the 12th day 
of May, 1937, and terminate on Saturday, the 22nd day of May, 1937, 


inclusive. 


Mr. JUSTICE 
CLAUSON. 


EMERGENCY ApPpEaL CourRT 
Rota. No. 1. 
Date. 


May 10 
» Il 


Mr. Justice 
SrmMonpDs. 
Non- Witness. 


Mr. JusTICcE 
BENNETT. 
Date. 





Stock Exchange Prices of certain 


Trustee Securities. 


Bank Rate (30th June, 1932) 2%. Next London Stock 
Exchange Settlement, Thursday, 27th May, 1937. 
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COLONIAL SECURITIES 
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CORPORATION STOCKS 
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ENGLISH RAILWAY DEBENTURE AND 
PREFERENCE STOCKS 
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~ *Not available to Trustees over par. 
tIn the case of Stocks at a premium, the yield with redemption 
at the earliest date; in the case of other Stocks, as at the latest 
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